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THE FOURTEENTH YEAR OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE! 


By O. Hupson 


Bemis Professor of International Law, Harvard Law School 


The fourteenth year of the Permanent Court of International Justice has 
been one of its lean years. The Court’s output has been small, and action by 
governments with reference to its maintenance and functioning has been 
somewhat less significant than in some of the earlier years. 

During 1935, the Court was in session for 107 days as compared with 120 
days in 1934, 178 days in 1933, and 240 days in 1932. The 34th session, from 
February 1 to April 10, 1935, was largely devoted to the case relating to 
Minority Schools in Albania, in which an advisory opinion (the 26th) was 
given on April’ 6, 1935. The 35th session, from October 28 to December 4, 
1935, was largely devoted to the case relating to the Consistency of Certain 
Danzig Decrees with the Constitution of the Free City of Danzig, in which 
an advisory opinion (the 27th) was given on December 4, 1935. At the close 
of the year two cases were pending on the docket of the Court. 


MINORITY SCHOOLS IN ALBANIA 


Prior to the admission of Albania to membership in the League of Nations 
in 1920, the Assembly stipulated that if certain States were admitted to such 
membership, they “should take the necessary measures to enforce the prin- 
ciples of the Minorities Treaties” and “should arrange with the Council the 
details required to carry this object into effect.” 2 Albania was one of these 
States, and soon after its admission negotiations for the arrangement of de- 
tails were opened between the Council and the Government of Albania. The 
Greek Government actively interested itself in these negotiations, and in a 
memorandum of May 17, 1921,’ it put forth definite suggestions which in- 
cluded the following provisions: 


4. That the Albanian Government should promise to take the necessary 
measures for the construction and preservation of buildings used for 
Christian worship, for education and for philanthropy, and that no 
hindrance should be placed in the way of such work when it is justified 
by the needs of the communities and the conditions of the buildings. 

5. That all Albanian subjects belonging to racial, religious or linguistic 
minorities should enjoy the same treatment and the same security, both 
in fact and in law, as other Albanian subjects; and that they should be en- 


1 This is the fourteenth in the writer’s series of annual articles, the publication of which 
was begun in this JourNAL, Vol. 17 (1923), p. 15. 

? Records of the First Assembly (1920), Plenary, p. 568. 

* Publications of the Court, Series C, No. 76, p. 196. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


titled to establish, to administer and to control at their own expense, 
charitable, religious or scholastic institutions of all kinds, to employ their 
own language and to practise their own religion freely without interfer- 
ence by the authorities, provided that the interest of public order is safe- 
guarded. 

6. That the ecclesiastic, scholastic and juridical privileges and im- 
munities granted by the Sultan to the non-Mohammedan nationals of 
Turkey by special “berats,” and confirmed by Imperial decrees, should 
be recognized, and that the Albanian Government should undertake to 
respect them in their entirety. 


In response to this memorandum, the Albanian Minister for Foreign Affairs 
stated: 


4. At the present moment there is in Albania no obstacle to the con- 
struction and upkeep of buildings devoted to the Christian faith. The 
Greek-speaking villages already possess schools where instruction is 
given in the Greek language, and these schools are subsidized by the 
Albanian Government. 

5. Equal treatment, both in law and in fact, exists for all Albanian 
citizens without distinction of religion. 

6. The ecclesiastic and legal prerogatives and immunities will be dealt 
with in a special law concerning the Orthodox autocephalous Churches, 
and this law will be inspired by a liberal recognition of the freedom of con- 
science, equal for all Catholic, autocephalous Churches and Bektachite 
(Téké) convents. 


A draft declaration was prepared by the Secretariat of the League of Nations 


and approved by the Council on October 2, 1921.4 In presenting this draft 
to the Council, the rapporteur explained that the draft met most of the sug- 
gestions of the Greek Government. The declaration was signed on behalf 
of Albania on October 2, 1921, and a ratification was deposited at Geneva on 
March 22, 1922.5 Article 5 of this Declaration contained the following pro- 
visions: 


Albanian nationals who belong to racial, religious or linguistic minor- 
ities will enjoy the same treatment and security in law and in fact as 
other Albanian nationals. In particular they shall have an equal right 
to maintain, manage and control at their own expense or to establish in 
the future, charitable, religious and social institutions, schools and other 
educational establishments, with the right to use their own language and 
to exercise their religion freely therein. 

Within six months from the date of the present Declaration, detailed 
information will be presented to the Council of the League of Nations 
with regard to the legal status of the religious communities, churches, 
convents, schools, voluntary establishments, and associations of racial, 
religious and linguistic minorities. The Albanian Government will take 
into consideration any advice it might receive from the League of Nations 
with regard to this question. 


‘Council Minutes, 14th Session, II, pp. 115, 159. 
59 League of Nations Treaty Series, p. 173. 


5g 
& 
3 
an 


THE FOURTEENTH YEAR OF THE PERMANENT COURT 3 


Prior to 1912, it appears that education in Albania was organized by vari- 
ous religious groups. A Corfu agreement of May 17, 1914, provided for “free 
education” in Albania, and a Greek-Albanian agreement signed at Kapish- 
tica on May 15, 1920, prescribed that “the Greek schools may function freely” 
in southern Albania. In addition to the Organic Statute of Albania of 
August 10, 1914, a provisional constitution was in force for some years, and on 
March 7, 1925, the first permanent constitution was adopted.? On June 5, 
1923, a law was promulgated “concerning the legal status of religious com- 
munities,” and under paragraph 2 of Article 5 of the Declaration of October 2, 
1921, it was communicated to the Council of the League of Nations. During 
an examination of the situation by the Secretariat of the League in codpera- 
tion with the Albanian Government, the latter seems to have stated its inten- 
tion to abolish private schools in Albania; the results of the examination were 
embodied in a Secretariat memorandum submitted to the Council on May 14, 
1924, but no formal action was taken by the Council. On December 1, 1928, 
a new Albanian Constitution was promulgated,* which provided for private 
schools and for schools established by religious communities. On January 9, 
1930, a new law was adopted, in force from February 1, 1931, permitting 
religious schools under certain conditions to be established by religious com- 
munities, “for the education of their ecclesiastical personnel.” In 1930, how- 
ever, religious instruction in schools was abolished by a circular issued by the 
Minister of Public Education. In 1933, certain amendments to the 1928 
Constitution were adopted, making Articles 206 and 207 of the Constitution 
to read as follows (in translation) : 


The instruction and education of Albanian subjects are reserved to the 
State and will be given in State schools. Primary education is com- 
pulsory for all Albanian nationals and will be given free of charge. 
Private schools of all categories at present in operation will be closed. 


Thereafter, a number of petitions were addressed to the Council of the 
League of Nations; they were examined by a Council committee which di- 
rected attention to Article 5 of the Albanian Declaration of October 2, 1921, 
and particularly to the second paragraph of Article 5.9 The Albanian Gov- 
ernment took the position that “as the abolition of private schools in Albania 
constitutes a general measure applicable to the majority as well as to the 
minority, it is in conformity with Article 5, first paragraph, of the Albanian 
Declaration.” The Council’s rapporteur reached the conclusion that this 
question should be disposed of before the Council could decide as to giving 
any advice under the second paragraph of Article 5. 

On January 18, 1935, the Council voted to request the Court to give an 
advisory opinion on the following questions: !° 


* Series C, No. 76, pp. 184, 186. 
71 Dareste, Les Constitutions modernes, p. 39. 83 Idem, p. 8. 
* League of Nations Official Journal, 1935, p. 106. 10 Idem, p. 150. 
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1. Whether, regard being had to the above-mentioned Declaration of 
October 2, 1921, as a whole, the Albanian Government is justified in its 
plea that, as the abolition of the private schools in Albania constitutes 
a general measure applicable to the majority as well as to the minority, 
it is in conformity with the letter and the spirit of the stipulations laid 
down in Article 5, first paragraph, of that Declaration; 

2. And if so, whether the Council of the League of Nations can, on the 
basis of the second paragraph of the said article, formulate reeommenda- 
tions going beyond the provisions of the first paragraph. 


In submitting this request to the Court the Secretary-General was authorized 
to transmit “all the documents relating to the question,” and he transmitted 
numerous documents concerning the history of the Albanian Declaration, the 
application of Article 5 of the Declaration, and the origin of the request. 

The request was filed in the Registry of the Court on January 28, 1935. 
The President considered Albania and Greece as “likely to be able to furnish 
information to the Court,” and these States were sent the special and direct 
communications mentioned in Article 73, No. 1, paragraph 2 of the Rules; 
but the Court took the view that as the question submitted did not relate to 
an existing dispute, paragraph 2 of Article 71 of the Rules was not applicable 
to admit of the appointment of judges ad hoc by these two States. Both of 
the States appointed agents; Professor Gilbert Gidel appeared as counsel for 
Albania and M. Nicolas Politis as counsel for Greece. Oral arguments on 
behalf of Albania and Greece were heard by the Court on March 11 and 12, 
1935, and the opinion of the Court was handed down on April 6, 1935.1! 

It was the view of the Albanian Government that Article 5 of the Declara- 
tion imposed no other obligation than that of granting to members of minori- 
ties rights equal to those possessed by other Albanian nationals; that the 
essential characteristic of the minority provisions was the complete equality 
of all nationals whether belonging to the majority or to the minority; that 
any other construction would confer special privileges on the minorities; and 
that in case of doubt the extraordinary provisions of the Minorities Treaties 
were to be strictly construed. On the other hand, the Greek Government 
insisted upon the fundamental purpose of the Declaration to guarantee free- 
dom of education to minority groups, which necessitated a genuine and effec- 
tive, and not merely a formal, equality; it contended that the Declaration 
should be construed in the light of historical and social conditions in Albania 
and the long-existing “comr -inity rights” there; hence, it placed special 
reliance on the differences between the Declaration and other international 
acts for the protection of minorities. 

The Court stated the Declaration to belong “to the numerous category of 
international acts designed for the protection of minorities,” and no doubt 
seems to have been entertained as to its legally binding character. While the 
Council must have taken into consideration “certain special aspects of the 


u Series A/B, No. 64. 
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situation of the minorities in Albania,” what Albania accepted was “a régime 
of minority protection substantially the same as that which had been already 
agreed upon with other States in which there were no ‘communities.’” The 
Declaration was “designed to apply to Albania the general principles of the 
treaties for the protection of minorities.” 

The idea underlying the treaties for the protection of minorities is to 
secure for certain elements incorporated in a State, the population of 
which differs from them in race, language or religion, the possibility of 
living peaceably alongside that population and codperating amicably 
with it, while at the same time preserving the characteristics which 
= them from the majority, and satisfying the ensuing special 
needs. 


To attain this object, the principles adopted were (1) the principle of perfect 
equality for members of minorities with other nationals, and (2) the principle 
of preservation of the special traditions and characteristics of the minorities. 


These two requirements are indeed closely interlocked, for there would 
be no true equality between a majority and a minority if the latter were 
deprived of its own institutions, and were consequently compelled to 
renounce that which constitutes the very essence of its being as a minority. 


Apart from these general principles, the Albanian Declaration makes special 
provision in Article 5 for Albanian nationals belonging to minorities of race, 
language or religion. 

Analyzing the language of Article 5, as Article 4 had already stipulated for 
equality before the law, the stipulation for the “same treatment and security 
in law and in fact”’ must involve something different; it adds equality in fact 
to equality in law. While recognizing that it is not easy to state the differ- 
ence between the two conceptions, the Court formulates it as follows: 


Equality in law precludes discrimination of any kind; whereas equality 
in fact may involve the necessity of different treatment in order to attain 
a result which establishes an equilibrium between different situations. 


The second sentence of paragraph 1 of Article 5 “envisages a particularly 
important illustration of the application of the principle of identical treat- 
ment in law and in fact.” The institutions mentioned are essential to the 
needs of minority groups, and their abolition would destroy equality of 
treatment. The “equal rights” referred to require that 


the members of the minority must always enjoy the right stipulated in 
the Declaration, and, in addition, any more extensive rights which the 
State may accord to other nationals. 


Confirmation of this construction was found by the Court in the history of 
the provisions in Article 5, reference being made to the Greek memorandum 
of May 17,1921. Moreover, Article 6 of the Declaration supports the con- 
struction, for it assumes “that State education, so far as it is intended for 
members of the minorities, will be something additional to private education, 


| 

4 


6 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


and is not meant to take the place of private education.” In view of the 
clarity of the text of Article 5, paragraph 1, both in letter and in spirit, the 
Court found it unnecessary to examine the Albanian argument as to restric- 
tive interpretation in case of doubt. 

The Court therefore found that the effect of the first paragraph of Article 5 
of the Declaration was to insure 


for Albanian nationals belonging to racial, linguistic or religious minor- 
ities the right to maintain, manage and control at their own expense or 
to establish in the future charitable, religious and social institutions, 
schools and other educational establishments, with the right to use their 
own language and to exercise their religion freely therein. 


This compelled it to say, in reply to the first question put by the Council, that 
the plea of the Albanian Government was “not well founded”; and in this 
situation the second question put by the Council did not arise. 

This result was reached by eight votes to three. President Hurst and 
Judges Rostworowski and Negulesco joined in a dissenting opinion, in 
which they could see “no adequate reason” for holding that the suppression 
of private schools in Albania was not in conformity with the Declaration of 
October 2, 1921. They found the construction of the first paragraph of 
Article 5 to be “clear and simple”; its first sentence provides “for the treat- 
ment and security being the same for the members of the minority as for the 
other Albanian Nationals,” the second sentence providing “that as regards 
certain specified matters the members of the minority shall have an equal 
right.” Equality necessitates the application of the same extraneous criter- 
ion. The issue was stated to be 


whether the intention of this article in the Albanian Declaration was to 
rule out discrimination as regards the maintenance and establishment of 
charitable institutions and schools, etc., or whether the intention was to 
grant to the minority an unconditional right to maintain and create their 
own charitable institutions and schools. 


The dissenting judges thought that in basing its opinion “on this general 
purpose which the Minorities Treaties are presumed to have had in view,” 
the Court had to some extent departed from the principles it had previously 
adopted in the interpretation of international instruments. They reached 
the conclusion that Article 5 was “intended to reinforce the idea of equality 
—to exclude an outward equality which would be no more than a platonic or 
paper equality.” Its authors had not intended to introduce “an elusive 
search after a perfect equilibrium.” 


International justice must proceed upon the footing of applying treaty 
stipulations impartially to the rights of the State and to the rights of the 
minority, and the method of doing so is to adhere to the terms of the 
treaty—as representing the common will of the parties—as closely as 
possible. 
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After this insistence, the minority points out that the Albanian Declaration 
follows closely the wording of the Polish Minority Treaty of June 28, 1919, 
and emphasizes that as the Declaration is “in conformity with the general 
type of minority instrument, words and phrases which are common both to the 
Declaration and to other treaties must be interpreted alike in all.” Refer- 
ence is then made to the letter addressed by the President of the Peace 
Conference, M. Clemenceau, to the leader of the Polish delegation, M. Pad- 
erewski, in 1919,!* and the dissenting judges express the opinion that this 
letter offers no support for the views of the majority but centers insistence on 
the exclusion of discrimination. A review of the negotiations leading up to 
the signing of the Declaration further confirms the minority in its view that 
equal treatment was all that was stipulated for; the interpretation given by 
the majority of the Court 


takes no sufficient account of the events leading up to the preparation 
of the text of the Declaration, in particular of the fact that the Greek 
Government asked for the insertion of a provision which would have 
conferred an unconditional right and made this request upon the ground 
that it was necessary ‘in the case of Albania to go beyond the usual provi- 
sions of a minority treaty, and of the fact that the Council, instead of 
inserting the Greek proposal, used a wording on the same lines as that 
adopted in other minority treaties. 


Examining the text of the Albanian Declaration, the minority points out 
that as it contains no preamble, “that source of potential guidance in the 
interpretation of the instrument” is lacking. Article 5, instead of following 
the previous articles in prescribing a universal rule, legislates for the minority 
alone. It guarantees to the minority the “same treatment and security as is 
given to the others,” leaving to the State the determination of “what the 
measure of that treatment and security is to be.” Taking the text of the 
Declaration as a whole, the minority could not find any “unconditional right” 
to be conferred, and it saw no reason for discarding the “natural meaning’”’ of 
the words in the second sentence of paragraph 1 of Article 5. 

With the opinion of the Court before it, the Council resumed its considera- 
tion of the petitions relating to minorities in Albania at the 86th session on 
May 23, 1935.15 The rapporteur then stated that the Albanian representa- 
tive had made the following statement: 


The Albanian Government, which in its legislation concerning public 
education had adopted the principle of State-regulated education based 
on the interpretation given by it to Article 5 of the Albanian Declaration 
of October 2nd, 1921, has decided to adopt provisions corresponding to 
the present situation. 

On the other hand, as the adoption of the said provisions requires a 
certain time, the Albanian Government considers that the question of 


2 The text of this letter is published in 112 British and Foreign State Papers, p. 225. 
13 League of Nations Official Journal, 1935, p. 626. 
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the minority schools in Albania should be adjourned to the September 
session of the Council. 


In view of this statement, the terms of which did not escape some criticism, 
the consideration of the matter was postponed; it was dealt with at the 
89th session of the Council on September 23, 1935. 

A special regulation on private schools for minorities was adopted by the 
Albanian Government on August 30, 1935, and communicated to the 
Council.14 After a study of the regulation, the Council’s rapporteur found 
that its provisions, subject to certain modifications, constituted “a reason- 
able solution” of the question of minorities schools, “in keeping with the 
Albanian Declaration [of October 2, 1921] as interpreted by the Permanent 
Court”; but that the regulation did not offer an adequate solution of the 
question of the Catholic confessional schools, concerning which negotiations 
were in progress “between the Albanian Government and the Vatican.” On 
September 23, 1935, the Council therefore expressed its appreciation of the 
despatch with which the first question had been solved; and as to the second 
question, it took note of the regulation and instructed its rapporteur to report 
on further developments at its next session.!® 


CONSTITUTIONALITY OF DANZIG DECREES 


Recent events in the Free City of Danzig have led to numerous protests 
that the Government was not carrying out certain provisions of the Constitu- 
tion of the Free City. At the 86th session of the Council of the League of 
Nations in May, 1935, four petitions were considered by the Council, and an 
ad hoc committee of jurists was set up to report on alleged violations of the 
Constitution. This committee of jurists, in its report of July 26, 1935, 
declared that certain legislative decrees issued by the Senate of the Free City 
were unconstitutional or susceptible of such an application as would involve 
violations of the Constitution. The Council adopted the conclusions of this 
report on September 23, 1935.1® 

On September 7, 1935, the League of Nations High Commissioner at 
Danzig transmitted to the Council a petition signed on behalf of the German 
National members, the Social Democrat members, and the Centre Party 
members of the Popular Assembly of Danzig, and on behalf of the Centre 
Party, protesting against two legislative decrees of August 29, 1935, amend- 
ing the Penal Code and the Penal Procedure Code of Danzig.17 On Septem- 
ber 23, 1935, the Council voted a request that the Court give an opinion on 
the question “whether the said decrees are consistent with the Constitution 
of Danzig, or, on the contrary, violate any of the provisions or principles of 
that Constitution”; it was requested, also, that the opinion be given in time to 
enable the Council to deal with the matter in January, 1936.18 The formal 


1 League of Nations Official Journal, 1935, p. 1290. 18 Tdem, p. 1185. 
16 Idem, p. 1187. For the text of the committee’s report, see p. 1292. 
17 For the text of the petition, see idem, p. 1336. 18 Tdem, pp. 1193-1197. 
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request reached the Registry on September 30, 1935. It was specially com- 
municated, under Article 73, No. 1, paragraph 2, of the Rules, to Danzig as 
a State “admitted to appear before the Court and likely to be able to furnish 
information on the question referred to the Court.” The time-limits fixed 
were later extended at the request of Danzig. On October 14, 1935, on in- 
structions from the President, the Registrar requested the Secretary-General 
of the League of Nations to inform the authors of the petition through the 
appropriate channel that the Court would receive, within a fixed time, any 
statement which they might desire to submit in supplement to the petition; in 
response, the authors submitted two documents to the Court. Danzig named 
Professor Wenzel Graf Gleispach as agent, and Professor Grimm as counsel, 
both of whom presented oral statements to the Court on October 30 and 31, 
1935. 

On October 5, 1935, the Senate of the Free City asked to be permitted to 
appoint a judge ad hoc to sit in this case; it was said that as the case involved 
“examination of provisions of the domestic constitutional law of the Free City, 
it would be extremely desirable to have a judge thoroughly familiar with 
Danzig constitutional la'w upon the bench,” and that the Free City “would be 
prepared to appoint a judge who was familiar with its constitutional law.” 
The President thought that the request “raised a question of principle.” Fur- 
ther explanation was given orally by the Danzig agent on October 30, 1935, 
and on the following day the Court gave a decision, in the form of an order,!® 
that since the exceptional provision in paragraph 2 of Article 71 of the Rules 
did not apply, “there is no ground for granting the request of the Free City 
for permission to appoint a judge ad hoc in the present case.” 

The Court handed down its advisory opinion on December 4, 1935.7° It 
first sought “the international element in the problem raised by the petition” 
before the Council, and this was found in the “League’s guarantee of the 
Danzig Constitution,” provided for in Article 103 of the Treaty of Versailles. 
Reference was made to a previous statement by the Court as to the 
effect of this guarantee, in the case concerning Polish Nationals in the Terri- 
tory of Danzig.2! “Though this interpretation of the Danzig Constitution is 
primarily an internal question of the Free City, it may involve the guarantee 
of the League of Nations.” The question before the Court was said to be 
“whether the decrees, as they stand, are necessarily in conflict with the Con- 
stitution so that the very enactment of the decrees constituted a violation 
thereof, and that they cannot be applied without violating the letter or the 
spirit of the Constitution.” 

The two decrees in question were issued under a Law for the Relief of the 
Distress of the Population and the State, of June 24, 1933. Both of them 
came into force on September 1, 1935. They were stated to have the object 
of enabling “the judge to create law to fill up gaps in the penal legislation.” 


19 In Series A/B, No. 65, p. 69. 20 Series A/B, No. 65. 21 Series A/B, No. 44. 
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The first of the two decrees effected an amendment of Article 2 of the Penal 
Code of Danzig, making it to read as follows (in translation) : 


Any person who commits an act which the law declares to be punishable 
or which is deserving of penalty according to the fundamental concep- 
tions of a penal law and sound popular feeling (nach gesundem Volksemp- 
finden), shall be punished. If there is no penal law directly covering an 
act, it shall be punished under the law of which the fundamental concep- 
tion applies most nearly to the said act. 


This article had previously read as follows (in translation) : 


An act is only punishable if the penalty applicable to it has been pre- 
scribed by a law in force before the commission of the act. 


The second decree amended the Code of Criminal Procedure, so that two of 
its articles would read as follows (in translation) : 


Article 170 a—If an act which, according to sound popular feeling, 
is deserving of penalty is not made punishable by law, the Public Prose- 
cutor shall consider whether the fundamental conception of any penal 
law covers the said act and whether it is possible to cause justice to pre- 
+ by the application of such law by analogy (Article 2 of the Penal 

ode). 

Article 267 a.—If, in the course of the trial, it appears that the accused 
has committed an act which, according to sound popular feeling, is deserv- 
ing of penalty but which is not made punishable by law, the Court must 
satisfy itself that the fundamental conception of a penal law applies to 
the act and that it is possible to cause justice to prevail by the application 
of such law by analogy (Article 2 of the Penal Code)... . 


In these respects, the two Danzig decrees followed verbatim the decrees 
adopted in the German Reich on June 28, 1935, and published in the Reichs- 
gesetzblatt of July 5, 1935 (I, pp. 839, 844). 

The Court states the effect of the two decrees to be that “ a person may be 
prosecuted and punished not only in virtue of an express provision of the 
law, as heretofore, but also in accordance with sound popular feeling.” This 
latter is to be “left to the individual judge or to the public prosecutor to deter- 
mine,” which means to the “individual appreciation” of these men. In the 
opinion of the Court, this “individual appreciation” will “vary from man to 
man,” and “sound popular feeling is a very elusive standard.” 

Three causes may exist for inconsistency with the Constitution: 


The terms of the decrees may be inconsistent with the articles of the Con- 
stitution or with its principles; the decrees may overstep the limits of 
the powers given to the Senate by the law of June 24th, 1933; and lastly 
that law may itself be contrary to the Constitution. 
Only the first of these causes was considered by the Court. 
The Constitution of Danzig 2? establishes a “State governed by the rule of 


See League of Nations Official Journal, Special Supplement No. 7 (1922); 1 Dareste, 
Les Constitutions Modernes, p. 432. 
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law.” It lays down a series of fundamental rights and duties, and “the free 
enjoyment of these rights, within the bounds of law, constitutes one of the 
principles of the Constitution.” The series is “designed to fix the position of 
the individual in the community, and to give him the safeguards which are 
considered necessary for his protection against the State.” Indeed, this 
is the meaning of fundamental. Article 71 of the Constitution provides: 


Fundamental rights and duties shall govern the direction and deter- 
mine the scope of legislation, the administration of justice and the conduct 
of public affairs [Verwaltung]. 


“Essential individual rights” are conferred by numerous articles in Part II 
of the Constitution, which “embraces practically all of the aspects of the life 
of an individual in his public and private activities.” They relate inter alia 
to liberty of the person (Article 74), freedom of movement (Article 75), free- 
dom of speech (Article 79), and freedom of assembly and association (Articles 
84 and 85). 

While some of the liberties of the individual may be restricted in the gen- 
eral interests of the community, this can be done only by law. Danzig’s 
representatives contended that the decrees did not violate this limitation, 
but the Court was not of this opinion. The rule that liberties provided for in 
the Constitution can be restricted only by a law “involves the consequence 
that the law itself must define the conditions in which such restrictions” are 
imposed. The decrees in question “transfer to the judge an important func- 
tion which, owing to its intrinsic character, the Constitution intended to re- 
serve to the law.” They leave to the judge such wide discretionary power 
that, in the opinion of the Court, no doubt can be felt as to their exceeding the 
limits of judicial application of law. Hence the Court was constrained to hold 
that 


the decrees of August 29th, 1935, are not consistent with the guarantees 
which Part II of the Danzig Constitution provides for fundamental 
rights; and in particular they are not consistent with Articles 74, 75 and 
79. Furthermore, the Court holds that the decrees violate the principles 
on which . . . Part II of the Constitution is founded. 


This result was reached by nine votes to three. Judge Rostworowski did not 
concur because in his view the decrees were not in substance inconsistent with 
the Constitution; yet he thought they were not valid as legislation, as the en- 
abling law of 1933 was inconsistent with the Constitution. Judge Nagaoka 
thought that the decrees themselves were consistent with the Constitution, 
though a question might arise whether judgments of the courts in applica- 
tion of the decrees were in conformity with the Constitution. 

Judge Anzilotti was opposed to the Court giving the opinion requested 
by the Council. Referring to a memorandum by Judge John Bassett Moore 
in 1922,?8 he insisted on the Court’s freedom from any obligation to give opin- 


%3 In Series D, No. 2, p. 383. 
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ions in all cases, and in this case he thought reasons existed why in its dis- 
cretion it should refuse to give the opinion. The question was “one purely of 
Danzig constitutional law”; but the Court was created to administer inter- 
national law, and “it is not reputed to know the domestic law of the different 
countries.” The guarantee of the Danzig Constitution by the League of 
Nations was not relevant to the question before the Court, which was “en- 
tirely unconnected with the nature and scope of the guarantee.” The Council 
had asked for the opinion in order that it might be informed about the Con- 
stitution and the acts of the Senate and be enabled to exercise the guarantee; 
this desire of the Council could be met in other more appropriate ways, by con- 
sulting a committee of jurists, for example; and the Council should not “seek 
to impose on the Court duties differing from those for which it was created 
and organized.” 

To deal with this question of municipal law, Judge Anzilotti said that the 
Court would have to “deviate from the rules which govern its action and 
procedure.” In his view, “the Court appears to have held that it ought not to 
concern itself with the jurisprudence of the Danzig courts”; yet those courts 
are competent to pass on the constitutionality of Danzig laws and “a con- 
siderable jurisprudence . . . exists on this very question.” The Court should 
not “undertake to give its own interpretation of a municipal law,” and if this 
is involved then it should refuse to give the opinion. Moreover, the Court 
had been led to adopt a significant attitude toward its own rules of procedure. 
The point whether the opinion requested relates to a question or to a dispute 
does not interest Judge Anzilotti; “it is really a matter of words.” Here, a 
dispute was involved between the National Socialist Party, on the one hand, 
and three minority parties on the other hand. These disputants had been 
“placed on a footing of manifest inequality” before the Court, and the Court 
had not had the benefit of a real argument; the Court had heard fully only 
the views of the National Socialist Party. “In the absence of an opponent, 
there can be no certainty that all doubtful points will clearly be brought out 
at the hearing.” The giving of the opinion obliged the Court “either to set 
aside its Rules and create a procedure ad hoc, or to deviate from a rule so 
fundamental as that of the equality of pa: ‘ies.” 


SWITZERLAND (LOSINGER & CO.) VU. YUGOSLAVIA 


By an application dated November 23, 1935, the Government of the Swiss 
Confederation asked the Court to give judgment that the Government of 
Yugoslavia could not claim release from the terms of a clause in its contract 
with the Swiss firm of Losinger & Co., in reliance on the Yugoslav law of July 
19, 1934, concerning the conduct of State litigation, that law being of more 
recent date than the contract. The application is based upon the acceptance 
by both Switzerland and Yugoslavia of “the optional clause provided for in 
Article 36, paragraph 2, of the Statute.” 

The history of the contract is set out in the application. It was originally 
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concluded in 1929 by the autonomous District of Pozarevac with an Ameri- 
can firm, the American and Oriental Construction Syndicate, and it related to 
the planning, construction and financing of railways in that District. In 1931, 
Yugoslavia was substituted for the District of Pozarevac, and Losinger & Co. 
was substituted for the American firm, as parties to the contract. In 1934, 
the Yugoslav Government purported to cancel the contract. This led to a 
dispute, which under an article of the contract providing for such arbitration 
was brought by Losinger & Co. before the President of the Swiss Federal 
Court, as umpire. Proceedings were instituted, and at a hearing on October 
7, 1935, the Yugoslav agent contested the umpire’s jurisdiction, relying upon 
a Yugoslav law brought into force on October 19, 1934, according to which 
actions can be brought against the Yugoslav State only before ordinary courts 
of the Yugoslav State. In an interlocutory judgment of October 11, 1935, 
the umpire found himself without jurisdiction to deal with the issue raised, and 
leaving it to the parties to submit this question to a competent authority, 
he suspended the arbitral proceedings. 

The Swiss Government then intervened by informing the Yugoslav Govern- 
ment that “it could not ‘accept the contention that a State, after having freely 
and validly entered into an arbitration agreement with a company registered 
abroad, could refuse to comply with the terms of this agreement, relying on 
a law which it had itself enacted after the conclusion of the arbitration agree- 
ment.” The Swiss Government asked that the Yugoslav objection to the 
jurisdiction of the umpire be withdrawn, and that a reply be given in time 
to enable the Swiss Government, if need be, to bring the case before the Per- 
manent Court of International Justice before the expiration of the period for 
which Yugoslavia had accepted the Court’s compulsory jurisdiction, 2.e., 
before November 24, 1935. No reply having been received, the Swiss appli- 
cation was handed to the Registrar on November 23, 1935. 


HUNGARY UV. YUGOSLAVIA 


On December 6, 1935, the Hungarian Government filed with the Registry 
of the Court an application instituting proceedings against the Government 
of Yugoslavia, invoking the jurisdictional clauses in the Agreements II and 
III concerning Hungary’s financia! obligations under the Treaty of Trianon, 
signed at Paris, April 28,1930. These agreements had previously founded the 
jurisdiction of the Court in the case relating to the Royal Hungarian Peter 
Pazmany University of Budapest.24 The application relates to three judg- 
ments of the Hungarian-Yugoslav Mixed Arbitral Tribunal in the Pajzs, 
Czdéky, and Esterhdzy cases, in which it was held that the Tribunal had no 
jurisdiction. 


*4 Series A/B, No. 61. See also this JourNat, Vol. 28 (1934), p. 10. For the texts of the 
agreements of 1930, see 121 League of Nations Treaty Series, pp. 81, 91; also this JouRNAL, 
Vol. 25 (1931), Supplement, pp. 24, 29. 
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PROPOSALS OF JURISDICTION IN CURRENT DISPUTES 


The report adopted by the Assembly of the League of Nations on November 
24, 1934, envisaged a possible resort to the Court for judgment or advisory 
opinion or both in connecticn with the Chaco dispute between Bolivia and 
Paraguay,?> but the refusal of Paraguay to accept the Assembly’s recom- 
mendations foreclosed that possibility.2* However, in the presence of repre- 
sentatives of the Argentine Republic, Brazil, Chile, Peru, the United States 
of America and Uruguay, the Ministers for Foreign Affairs of Bolivia and 
Paraguay signed a protocol at Buenos Aires on June 12, 1935, in which they 
agreed upon certain bases of settlement of the Chaco dispute which included 
the following: 27 


3. The promotion of the settlement of the disputes between Paraguay 
and Bolivia by direct agreement between the parties, on the understand- 
ing that, in the event of the failure of direct negotiations, Paraguay and 
Bolivia assume by this agreement the obligation to settle the Chaco 
disputes by legal arbitration, hereby designating the Permanent Court 
of International Justice at The Hague as arbitrator. 

The Peace Conference will put an end to direct negotiations whenever, 
in its opinion, the time has come to declare that no final settlement can be 
reached by that means; in that event, the parties shall proceed to negoti- 
ate an arbitration agreement, and the Peace Conference shall not close 
its proceedings until such arbitration agreement has been definitely 
reached. ... 

7. The constitution by the Peace Conference of an International Com- 
mission to determine the responsibilities of every sort or kind arising 
out of the war; if the findings of that Commission are not accepted by 
one or other of the parties, the final decision shall rest with the Permanent 
Court of International Justice at The Hague. 


On October 2, 1935, by a resolution embodied in a special procés-verbal 78 
signed by all the delegates, the Peace Conference at Buenos Aires adopted a 
decision, under paragraph 7 of Article 1 of the Protocol of June 12, 1935, for 
setting up an International Commission to fix the responsibilities for the war. 
This International Commission is to report its findings within fifteen months 
after it assumes its functions. Article 8 of the decision provides that if these 
findings are not accepted by either of the parties, and if after a fixed period 
the mediation provided for is not effective in “producing results,” then “the 
communication of the rejection of the International Commission’s findings, 
by either of the parties, shall be sufficient for the President of the International 
Commission to hand over the dossier of the case to the Registry of the Perma- 
nent Court of International Justice, the Court to whose jurisdiction the case 
will be submitted.” It is provided that “the communication of the dissenting 


*%5 See the writer’s comment in this Journa, Vol. 29 (1935), pp. 16, 636. 

* On February 22, 1935, Paraguay gave notice of an intention to withdraw from member- 
ship in the League. 27 League of Nations Document C.270.M.137.1935. VII. 

Tdem, C.431.M.222.1935.VII. 
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party shall also be addressed by it to the Registrar” of the Court; and that 
the President of the International Commission shall attach to the papers trans- 
mitted English translations, which are to be made at the expense of the dissent- 
ing party. Article 9 proceeds to say that “when the findings and the relevant 
papers have been transmitted to the Permanent Court of International Justice 
at The Hague, the latter shall examine and deliver judgment on the case in 
the last resort, in conformity with its Statute.” 

Several disputes came before the Council of the League of Nations during 
the year 1935 with reference to which proposals were made that the Court 
should be requested to give advisory opinions, though requests were made 
only with reference to the Minority Schools in Albania and the Constitution 
of Danzig. In connection with the claim made by Switzerland for reparations 
for the damages suffered by Swiss nationals as a result of events during the 
World War, the Swiss Government originally asked the Council to request 
the Court to give an advisory opinion on the points of law involved, to serve 
as a basis for a decision “whether the claims of Swiss war victims are well 
founded in law.” 2® In presenting the matter to the Council on September 25, 
1934, M. Motta (Switzerland) had suggested that “the Court might pos- 
sibly be prepared, not merely to define the existing law, but to mark out the 
main lines of development of future law.”°° On January 17, 1935, the 
Council’s rapporteur, M. Cantilo (Argentine), reported against asking for 
an advisory opinion, and made the following statement: *! 


It is impossible to ask the Court simply and solely what the existing 
law is in a case in which the opposing parties have emphasized either their 
diverse situation vis-a-vis Switzerland in respect of the question at issue, 
or (a point which was raised, for example, by the United Kingdom) the 
diversity of the particular cases involved and the impossibility of bring- 
ing them all under one and the same general rule of law. In a word, 
it could only be in regard to each dispute taken separately that one might 
eventually endeavor to determine the law involved. 

As regards consulting the Court upon what should be the law in the 
future, I am of opinion that an advisory opinion of this character could 
not be asked from the Court, because it would be a case of legislating 
rather than of exercising a judicial function. 


The report led to an interesting discussion in the Council. M. Motta, reply- 
ing to the rapporteur,®? 


fully agreed with M. Cantilo that no advisory opinion could be requested 
with regard to the law of the future, the jus condendum. He would go 
further. An advisory opinion could not even be requested upon a ques- 
tion of equity. There was no divergence of views between the Rappor- 
teur and himself on that question. But where he felt that the Rappor- 
teur’s conception was not entirely correct was when it restricted the 
possibility of asking for an advisory opinion to cases based upon a legal 


9 League of Nations Official Journal, 1935, p. 1492. 30 Idem, 1934, p. 1438. 
Tbid., 1935, pp. 127-128. Idem, p. 129. 
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provision, as he said, or upon an international treaty. It was enough to 
quote Article 38 of the Statute of the Permanent Court of International 
Justice to prove the contrary. 


On the following day, M. de Madariaga (Spain) stated ** that “the present 
tendency to treat an [advisory] opinion as an award” appeared to him to be 
“a disaster,” and that 


the other tendency—namely, that of requiring unanimity for a resolution 
as to an advisory opinion—had produced an effect precisely the reverse 
of that which those who represented that tendency desired, since, by 
interposing the question of the defence of the sovereignty of the State, 
they ascribed to an opinion a force which belonged only to an award. 
Since an award by the Court was binding, it was natural that a State 
could only submit to such award by an act of national sovereignty, and 
that, in cases where a vote had to be taken, implied unanimity. Since, 
however, it was right that an opinion—on questions of substance at any 
rate, for the point was open to discussion in the case of questions of 
procedure—should not be binding, since the true meaning of Article 14 
was that an opinion differed from an award in that it was a simple opinion 
and therefore in that it was not binding, the fact of setting up, as an 
obstacle te such an opinion, the necessity for the assent of a nation to 
whose interest it was that an opinion should not be sought amounted to 
endowing that opinion uselessly with the weight of an obligation, the 
force of an award. 


M. de Madariaga was therefore “inclined to hold that the desire of a single 
country should suffice for asking ‘the Court’ for an advisory opinion on a 
question submitted to the Council,” and he gave notice of an intention to ask 
the Council to give further consideration to the resolution of the Assembly 
of September 24, 1928, as to the nature of the vote in the Council required 
for requesting advisory opinions. Eventually, after a report by a Commit- 
tee of Three, on May 23, 1935, the Swiss appeal was dropped from the Coun- 
cil’s agenda.*4 

The handling of the Swiss claim became tied up with that of the claim of 
Finland against Great Britain, growing out of the seizure of Finnish ships 
during the World War. On January 19, 1935, the Council’s rapporteur, M. 
de Madariaga (Spain), proposed that the Council should request the Court 
to give an advisory opinion on the question whether in view of the particular 
circumstances of the case it fell within paragraph 2 of Article 11 of the Cove- 
nant.*° On behalf of Finland, Dr. Holsti agreed to this course, “in spite of the 
unshaken conviction of his Government that the question of the competence 
of the Council had been settled already.” * The proposal was not acceptable 
to Great Britain, however, the British contention being that the Council has a 
discretion under Article 11, and that the Finnish claim was not one to which 


* League of Nations Official Journal, 1935, p. 142. Cf., the views expressed by the writer in 
his treatise on the Permanent Court of International Justice, § 463. 
* League of Nations Official Journal, 1935, p. 620. % Idem, p. 164. 3 Idem, p. 168. 


THE FOURTEENTH YEAR OF THE PERMANENT COURT 17 


the procedure of Article 11 ought to be applied.4*7 Eventually, on September 
13, 1935, the Council decided “not to proceed with the application of Article 
11, paragraph 2, of the Covenant” in this case.** 

On January 15, 1935, in a frontier dispute between Iraq and Iran, the British 
representative proposed that the Council should request the Court to give an 
advisory opinion on the validity of the documents on which the opposing 
claims were based.°® This proposal was acceptable to the Iraq representa- 
tive,*° but it was deemed to be premature by the representative of Iran.*! 
Progress in direct negotiations between Iraq and Iran was later reported.*” 


ELECTION OF A SUCCESSOR TO JUDGE ADATCI 


The death of Judge Adatci on December 28, 1934, created a vacancy which 
the Council of the League of Nations promptly moved to fill, after a warm 
tribute had been paid to Judge Adatci’s memory.** 

On January 14, 1935, the Council’s rapporteur stated that in line with the 
pending amendment to Article 14 of the Statute as embodied in the annex to 
the Revision Protocol of September 14, 1929, the Council should act to fix 
a date for the election fo fill the vacancy.** 


In order to avoid the inconveniences that might arise if too long an 
interval were allowed to elapse before the vacancy was filled, it appeared 
desirable that the Council should, on each occasion, consider whether it 
might not be appropriate to advance the date of the election by summon- 
ing a special session of the Assembly. 


It was doubtless within the power of the Council to call an extraordinary ses- 
sion of the Assembly for the holding of the election; no reasons demanded 
haste, however, and it was decided that the election should take place during 
the next ordinary session of the Assembly. Accordingly the Secretary- 
General of the League of Nations proceeded to issue the invitation to members 
of national groups in the Permanent Court of Arbitration and to the members 
of certain national groups ad hoc to nominate candidates. 

The invitation asked that nominations be placed in the hands of the Secre- 
tary-General by July 15, 1935, but in accordance with the usual practice some 
nominations were received after the date set and prior to September 5, 1935. 
Nominations of 27 candidates were made by 42 national groups.*® Most of 
the candidates were nominated by only one group; M. Nagaoka (Japan) was 
nominated by 28 groups, Mr. A. Hammarskjéld (Sweden) by ten groups, and 
M. Cemil Bilsel (Turkey) by three groups. As in the past, a uniform method 
of communicating the nominations was not employed; some groups sent in 
their nominations to the Secretary-General direct, while others acted through 


*7 League of Nations Official Journal, 1935, pp. 168-170, 433-435. 

Tdem, pp. 1160-1168. 3° Idem, p. 123. «© Idem, p. 190. 
41 Idem, p. 191. 42 Tdem, p. 1204. 43 Tdem, p. 89. 
“ Idem, p. 97. This set a new precedent. 

“6 League of Nations Document A.14(1).1935.V. 
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their Foreign Offices. A few of the groups expressly referred to their com- 
pliance with the recommendation in Article 6 of the Statute, but most of them 
were silent on this point. In some cases, the communication was by telegram. 
Most of the groups complied with the recommendation made by the Assembly 
in 1929 and outlined the careers of their candidates. In no case was it stated 
whether the candidate was “in a position to accept the duties of a member 
of the Court,” and three of the candidates nominated declined to stand for 
election. Most of the groups nominated two candidates. 

The election was held on September 14, 1935. Of the 24 nominees whose 
names were on the ballot, only eight received any votes.*® On the first ballot 
in the Assembly 51 votes were cast, and M. Nagaoka (Japan) received 35 
of the 51 votes; simultaneously the Council voted by a majority for M. 
Nagaoka, and he was therefore declared to be elected.47 This result follows 
the precedent according to which a vacancy has always been filled by the elec- 
tion of a person who has the same nationality as the previous incumbent. M. 
Nagaoka accepted the election promptly. 

Judge Nagaoka was born in 1877, and has had a long and varied career 
in international affairs. He was secretary of the Japanese delegation 
before a tribunal of the Permanent Court of Arbitration in the Japanese 
House Tax Case in 1904; a member of the Secretariat of the Second Peace 
Conference at The Hague in 1907; and a representative at numerous inter- 
national conferences, particularly on legal matters, during more recent years. 
He has also served as ambassador both at Berlin and at Paris, and has been 
a member of various Japanese delegations in activities of the League of Na- 
tions. In 1935, he became a member of the Permanent Court of Arbitration. 


PRESENT VACANCIES IN THE COURT 


On August 26, 1935, Judge Walther Schiicking died at The Hague, after a 
lingering illness of several months. His passing deprives the Court of one 
of the most interesting personalities which have adorned its bench. He sat 
for the first time in 1923, as judge ad hoc in the Wimbledon Case, and his 
dissenting opinion in that case marks a milestone in the history of the law 
concerning international servitudes. Again, he served as judge ad hoc in the 
case relating to Rights of Minorities in Upper Silesia in 1928. In 1930, he 
was elected a judge, and from that time down to the time of his death he bore 
his full share in the work of the Court. He was also the editor of a German 
edition of the judgments and opinions of the Court. 

By a letter dated September 9, 1935, addressed to the President of the Court, 
Judge Frank B. Kellogg resigned his membership in the Court on account of 
his “inability to attend the sessions of the Court.” 48 The letter was for- 
warded by the President of the Court to the Secretary-General of the League 

“ The results of the ballot are to be found in the Verbatim Record of the Sixteenth As- 


sembly, Sept. 14, 1935, p. 2. 47 Journal of the 16th Assembly, p. 52. 
“8 League of Nations Document A.51.1935.V. 


4 


THE FOURTEENTH YEAR OF THE PERMANENT COURT 19 


of Nations. On September 27, 1935, the resignation was accepted by the 
Assembly with an expression of “its profound appreciation of the services” of 
Judge Kellogg; © on the following day, it was accepted by the Council. 

The precedent having become established to place on the agenda of the 
Council the question of filling any vacancies in the Court, on September 28, 
1935, the Council requested that the Secretary-General take steps as soon as 
possible to invite the national groups to make nominations for the filling of 
the two existing vacancies, and it decided “that the election shall be included 
in the agenda of the first session of the Assembly which takes place after the 
end of the period of three months which must elapse between the issue of the 
invitations to the national groups and the date of the election.” ** The 
Secretary-General promptly invited the national groups to send in their nomi- 
nations by January 20, 1936. 


INSTRUMENTS RELATING TO THE COURT 


On December 28, 1935, the Argentine Republic became a signatory of the 
Protocol of Signature of December 16, 1920. Seven members of the League 
of Nations are not signatories of this protocol and five members which are 
signatories have not ratified it, though under the present arrangements they 
are bound to contribute to the expense of maintaining the Court. 

During 1935 several States renewed declarations accepting the compulsory 
jurisdiction of the Court under the second paragraph of Article 36 of the 
Statute. A ratification of the Greek declaration of September 12, 1934, was 
deposited on July 19, 1935. On January 31, 1935, the Latvian Government 
renewed its acceptance of obligatory jurisdiction by the following declaration, 
a ratification of which was deposited on February 26, 1935: °8 


On behalf of the Latvian Government and subject to ratification, I 
recognize as compulsory ipso facto and without special agreement, in 
relation to any other member or State accepting the same obligation, that 
is to say on condition of reciprocity, the jurisdiction of the Court in 
conformity with Article 36, paragraph 2, of the Statute of the Court, 
over all disputes which might have arisen after February 26th, 1930, date 
of deposit of the ratification of the declaration made at Geneva on the 
10th September 1929, or to disputes arising in future with regard to 
situations or facts subsequent to the said date, except in cases where the 
parties have agreed or shall agree to have recourse to another method 
of pacific settlement. 

The present Declaration is made for a period of five years. At the 
expiration of that period, it shall continue to bear its full effect until 
notification is given of its abrogation. 


“* The procedure in this case differed from that previously followed, and it corresponds to 
the pending amendment to Art. 13 of the Statute. In 1928, Judge Moore addressed his 
resignation to the Secretary-General of the League of Nations; in 1930, Judge Hughes re- 
signed by telegrams sent both to the Secretary-General and the President of the Court. 

5° Verbatim Record of the Sixteenth Assembly, Sept. 27, 1935, p. 1. 

5! League of Nations Official Journal, 1935, p. 1203. 52 Tdem. 53 Tilem., p. 441. 
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On March 8, 1935, the Lithuanian Government made the following declara- 
tion,®¢ for which no ratification is required: 


Following the declaration of acceptance of the optional Clause of the 
Protocol of Signature concerning the Statute of the Permanent Court of 
International Justice, made by the representative of Lithuania at Geneva 
on January 14, 1930, I hereby recognize, on behalf of the Government of 
the Republic of Lithuania, as compulsory ipso facto and without special 
agreement, on condition of reciprocity, the jurisdiction of the Permanent 
Court of International Justice, in accordance with Article 36, paragraph 
2, of the Statute of the Court, for a further period of five years taking 
effect as from January 14, 1935. ‘ 


Albania’s declaration having expired on September 17, 1935, the following 
declaration, not subject to ratification, was made on November 7, 1935: 


On behalf of the Royal Albanian Government, I recognize as compul- 
sory ipso facto and without special agreement in relation to any other 
member of the League of Nations or State accepting the same obligation, 
that is to say on condition of reciprocity, the Optional Clause provided 
for by Article 36 of the Statute of the Permanent Court of International 
Justice, for a period of five years, as from September 17th, 1935, in any of 
the disputes enumerated in the said article arising after September 17th, 
1930 (the date of the previous acceptance of Albania which is being re- 
newed by the present declaration), with regard to situations or facts sub- 
sequent to the said date, other than 

a) disputes relating to the territorial status of Albania; 

b) disputes with regard to questions which by international law, 
fall exclusively within the jurisdiction of the Kingdom of Albania; 

c) disputes relating directly or indirectly to the application of 
treaties or conventions accepted by the Kingdom of Albania and 
providing for another method of peaceful settlement. | 


On the other hand, Brazil’s declaration of 1921 which became effective in | 
1930, expired on February 5, 1935, and it was not renewed. Yugoslavia’s dec- ty 
laration expired on November 24, 1930, and it had not been renewed at the ; 
close of the year. i 

The following declaration made by the Argentine Republic on December i 
28, 1935, subject to ratification, was not a renewal: Ls 


On behalf of the Argentine Republic and subject to ratification by the 
National Congress, I recognize as compulsory ipso facto and without 3 
special agreement, in relation to any other member of the League of j 
Nations or State accepting the same obligation—that is to say, on condi- : 
tion of reciprocity—for a period of ten years from the deposit of the 
instrument of ratification, the jurisdiction of the Permanent Court of 
International Justice in conformity with Article 36, paragraph 2, of its 
Statute, for all disputes that may arise after the ratification of the 
present declaration, in regard to situations or facts subsequent to the 
said ratification, save in another means of pacific settlement. 


« League of Nations Official Journal, 1935, p. 501. 
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The present declaration does not apply: 

1) to questions already settled; 

2) to questions which are recognized by international law to fall 
within the local jurisdiction or the constitutional prerogative of 
each State. 


On December 31, 1935, forty States or members of the League of Nations 
were bound by declarations accepting compulsory jurisdiction. 

Abyssinia’s ratification of the Revision Protocol of September 14, 1929, to 
which are annexed various amendments to the Statute of the Court, was de- 
posited on March 30, 1935. This protocol has not been brought into force, 
though it had been anticipated in 1929 that the amendments should come into 
force in 1930; when this proved to be impossible of realization, it was gener- 
ally agreed that the protocol might be brought into force at a later date, when 
it should have been ratified (it was not stipulated that the ratifications should 
have been deposited) by all the States or members of the League of Nations 
which were or might have become parties to the Protocol of Signature of 
December 16, 1920. The eleventh annual report of the Court ®> summarized 
the situation as of June 15,1935, indicating that the ratifications of three States 
are now required to bring the protocol into foree—Brazil, Panama, and Peru. 
Information was set forth as to each of these States, tending to indicate at 
least a favorable attitude toward ratification. 

On September 11, 1935, the matter of bringing into force the pending amend- 
ments to the Statute was raised in the Sixteenth Assembly of the League of 
Nations by the delegation of Switzerland. After a thorough exploration by 
its First Committee, on September 27, 1935, the Assembly adopted the fol- 
lowing resolution: 5° 


The Assembly, 

Referring to its resolution of October 14, 1932, by which it addressed 
an urgent appeal to the States concerned to ratify as soon as possible the 
Protocol of September 14, 1929, concerning the Revision of the Statute 
of the Permanent Court of International Justice; 

Recalling further that since January 1, 1931, and pending the entry 
into force of the above protocol, the Court has continued to work under 
& provisional system set up by the Assembly’s resolutions of September 
25, 1930; 

Considering it to be in the interests of good administration of interna- 
tional justice and of the part which the Court should play in the life of 
the nations that the Court should be organized upon a definitive basis; 

Observing with satisfaction that the Protocol of September 14, 1929, 
has been ratified by almost all the States whose ratification is necessary 
to bring it into force and that all the instruments of ratification except 
three have been deposited; 

Recalling that Articles 4 and 35 of the Statute, as amended by the 
Protocol of September 14, 1929, enable the organs of the League of 
Nations to regularize in an equitable manner the situation, in regard to 


55 Page 40. % League of Nations Official Journal, Special Supplement No. 137, p. 11. 
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the election of members of the Court, of States which, having signed and 
ratified the Statute, are not members of the League of Nations; 

Considering that, according to the information before the Assembly, 
the States whose ratifications are necessary have indicated an intention 
to ratify; 

Observing accordingly that the entry into force of the Protocol of 
September 14, 1929, seems no longer to encounter any difficulty; 

Being anxious to accelerate as much as possible the introduction of a 
reform the utility of which has been generally recognized since 1929: 

Requests the Council to take the necessary measures to put the Protocol 
into force on February 1, 1936, if the last instruments of ratification have 
not been deposited before that date, and on condition that the States 
which have not already ratified have not in the meanwhile made objec- 
tion to the contemplated procedure; 

Instructs the Secretary-General to communicate the present resolution 
to the governments of the States concerned. 


Information is not yet available to the writer as to any steps which may have 
been taken before the end of 1935 to give effect to this resolution. The Re- 
vision Protocol was signed on behalf of the Argentine Republic on December 
28, 1935. 

The Protocol relating to the Accession of the United States of America, of 
September 14, 1929, is also not yet in force. A ratification of this protocol by 
Abyssinia was deposited at Geneva on March 30, 1935, and a ratification by 
Panama was deposited on May 2, 1935. On January 29, 1935, the Senate 
of the United States declined to give its consent, by the two-thirds majority 
required, to the ratification of the three Court Protocols by the United 
States.57 This action cannot be taken to mean that the United States will 
never give its support to the Court; if the Court continues to function as satis- 
factorily as it has functioned in the past, its support by the United States 
would seem to be inevitable, though some new juncture of affairs may be 
needed for the consummation of that result. The action does mean, however, 
that for the time being there is no prospect of the coming into force of the 
Protocol relating to the Accession of the United States. 


VOTE REQUIRED FOR REQUESTING ADVISORY OPINIONS 


Over a period of years uncertainty has existed as to the nature of the vote 
required in the Assembly or in the Council of the League of Nations for re- 
questing an advisory opinion.°® On September 24, 1928, the Assembly 
adopted a resolution which recited the “necessity for putting an end to the 
prevailing uncertainty” and called upon the Council to submit the matter to 
study “as soon as circumstances permit.” 5° The Council took no effective 
action, however, in pursuance of this resolution. 


57 See the writer’s comment entitled ‘““The United States Senate and the World Court,” 
in this JourNnaL, Vol. 29 (1935), pp. 301-307. 

58 See the discussion of this subject in Hudson, Permanent Court of International Justice 
(1934), p. 437ff. 59 Records of the Ninth Assembly (1928), Plenary, p. 139. 
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For some time past, it has been thought in certain quarters that requests 
for advisory opinions were less frequently voted because of the existing di- 
vergence of opinion on this question; this view seemed to be vindicated when 
in May, 1935, the Council decided to set up a committee of jurists to report 
on certain petitions from Danzig, instead of asking the Court for an advisory 
opinion.© It was in this order of ideas that on September 14, 1935, the Bel- 
gian, Netherlands, Norwegian, Swedish and Swiss delegations submitted the 
following draft resolution to the Sixteenth Assembly: * 


Whereas the Assembly, at its ninth session, passed a resolution in the 
following terms: 

“The Assembly, 

“Noting the divergences of opinion which exist as regards the re- 
quirements for voting in the Council or Assembly a resolution re- 
questing an advisory opinion from the Permanent Court of Inter- 
national Justice, 

“Expresses the desire that, when circumstances permit, the Council 
may have a study made of the question whether the Council or the 
Assembly may, by a simple majority, ask for an advisory opinion 
within the meaning of Article 14 of the Covenant of the League of 
Nations.” 

And whereas the desired study has not since that date been undertaken, 
and the situation is still undefined; 

And whereas the result has been to retard the activities of the Perma- 
nent Court of International Justice; 

And whereas it is essential to the legal security of members of the 
League that, even in the case of disputes submitted to the Council, the 
points of law involved should be enquired into by the legal authority 
qualified to do so, with the safeguards afforded to the parties by the 
customary procedure of the Court: 

The Assembly reiterates its resolution of September 24, 1928, 

And expresses the desire that, should the Council be unable to arrive 
at a decision on the point, the question itself may be submitted to the 
Court for an opinion. 


This proposal was the subject of a protracted consideration by the First Com- 
mittee under the chairmanship of M. Limburg (Netherlands), and the dis- 
cussion revealed the sharply divergent views; on the one hand, unanimity was 
insisted upon by certain delegations, and on the other hand the view was ex- 
pressed that a majority vote should suffice. The First Committee pointed 
out in its report ® that “the number of requests for advisory opinions sent 
to the Court has greatly declined since 1928. Whereas they amounted to 
twenty-five for the period 1921-1932, there was only one for the period 1933— 
1935. Certain Governments have regarded this circumstance as an aggra- 
vated consequence of the unanimity rule observed, in practice, by the Coun- 


6° League of Nations Official Journal, 1935, p. 648. 

% League of Nations Document A.39.1935. 

® League of Nations Document A.68.1935.V. The report did not take account of the 
request for an advisory opinion voted by the Council on Sept. 23, 1935. 
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cil.” The proposed resort to the Court for an advisory opinion on this 
question as to the nature of the required vote was opposed on the grounds that 
such an opinion would not be binding and that the Court “could not decide on 
@ question thus submitted to it in an abstract and general way and not in 
connection with a concrete case.” The following resolution was adopted by 
the Assembly on September 28, 1935: ® 

The Assembly, 

Whereas, by its resolution of September 24, 1928, it expressed the 
desire that the Council, when circumstances permitted, would have a 
study made of the question whether the Council or the Assembly may, 
by a simple majority, ask for an advisory opinion within the meaning of 
Article 14 of the Covenant of the League of Nations; 

Observing that such a study has not yet been made and that uncertainty 
on the matter still persists and may have contributed to diminish the 
activity of the Permanent Court of International Justice; 

Considering that it is desirable for the security of the legal rights of 
members of the League of Nations that, in cases where it appears indis- 
pensable for the accomplishment of the task of the Council or the Assem- 
bly that advice should be obtained on some point of law, such advice 
should, as a general rule, be requested from the Permanent Court of 
International Justice: 

Expresses the desire that the Council will examine the question in 
what circumstances and subject to what conditions an advisory opinion 
may be requested under Article 14 of the Covenant. 

No steps had been taken at the end of the year 1935 to give effect to this 
resolution. 


REVISION OF THE COURT’S RULES 


For several years, the Court has been considering the revision of the 1931 
Rules. On June 1, 1934, a new text was provisionally adopted of Articles 29 
to 42 of the Rules; Articles 1-28 and 43-75 were studied at the 34th session 
in 1935, and on April 10, 1935, a new text was voted “in first reading” of the 
entire rules, “arranged according to a new plan” in 86 articles.** The pro- 
posed revised rules are subject to still further consideration, and they have 
not been published. Having no organized bar, the Court has never sought 
to avail itself of the assistance of the legal profession in framing its rules; in 
this respect it has not adopted the practice of the Supreme Court of the United 
States which from time to time calls for suggestions from members of the bar 
when it contemplates the revision of its rules.® 


ATTENDANCE AT SESSIONS OF THE COURT 


The 34th session of the Court was attended by twelve judges; Judge Wang 
was on long leave, and Judges de Bustamante and Kellogg were absent. At 


8* League of Nations Official Journal, Special Supplement No. 137, p. 11. 

6 Series E, No. 11, p. 42. 

*5 By an order of June 3, 1935, the Supreme Court of the United States appointed an ad- 
visory committee to assist in its preparation of the rules authorized by the Act of Congress 
of June 19, 1934. 
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the 35th session, also, the Court was composed of twelve judges, Judge Negu- 
lesco being absent for reasons of health. The following table indicates the 
extent of the judges’ participation in the work of the Court since its recon- 
stitution in 1931: 


ATTENDANCE OF THE JUDGES—SESSIONS 1931-1935 * 


Judges 20 | 21 | 22 | 23| 24] 25 | 26) 27 | 28/29) 30 | 31| 32] 33 | 34) 35 
Altamira........ PA |P |P JA [A JA JA [A |P IP [P 
IP P 
de Bustamante...|A |A |P |A |A |PD/|A |A |A {PA JA |PA {A |P 
van Eysinga.......P |P |PD|P |P |PD |P |P |P |P |P |P |P |P |P |P 
Fromageot....... Ff 
Guerrero..........P |P |PD/P |P |PD|P |P |P |P |P |P |P |P |P 
Hurst 
A |P {PA JA JA [PA [A {PA [A [A [A 
Negulesco.........P |P |P |P |A |P |P |P |P jP |P |P |P |P 
Rolin-Jaequemyns/P |P |P |P |P |PD|P |P |P |P |P |P |P |P |P 
Rostworowski....,P |P |P |P |PD|P |P |P |P |P |P |P |P |P 
Schiicking .. 4 4: 42.48 424 4 #44 
Urrutia.......... P {PA /|P |PD/P |P |P |L |P |P 
A P IP IPPDIP P PHP |P 


P—present; A—absent ; D—disqualified under the Statute; L—on long leave. 


THE COURT’S FINANCES 


While the budget of the League of Nations, as voted by the Sixteenth As- 
sembly, was reduced to 28,279,901 gold francs for 1936, compared with 
30,639,664 for 1935, the budget of the Court was not reduced correspondingly. 
For 1936, the Court will have 2,322,242 gold francs, as compared with 2,535,- 
646 for 1935, and 2,538,827 for 1934.67 (The expenditure in 1934 was only 
2,075, 551 gold francs.) The expenses of the Court amount to about $700,000 
a year, at present rates of exchange. As in previous years, an alternative 
budget was adopted to meet the possibility of the coming into force of the 
Revision Protocol of 1929. 


THE COURT’S ANNUAL REPORT 


The eleventh annual report of the Court ® embodies some innovations and 
it contains, as usual, very interesting information. It shows, for example, 
that the Court continues to receive numerous applications from individuals 
which it cannot entertain, and the 21 applications summarized (pp. 72-75) 
may be thought to offer some basis for the contention that the Court’s juris- 


% The special constitution of the Court for a part of the 25th session was due to an applica- 
tion of Art. 13 of the Statute. 

*7 For details of the Court’s budget, and of the alternative budget approved for the event 
of the entry into force of the Revision Protocol, see League of Nations Official Journal, 1935, 
p. 1083ff. 

8 Series E, No. 11. 
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diction ratione personae should be enlarged. It also shows the frequency of 
requests to the Court or its chambers or officers for the discharge of extra- 
judicial functions (pp. 68-71). The eleventh report makes a welcome de- 
parture in presenting for the first time chronological and subject indexes of 
orders made by the Court or by its President; 89 orders are listed, issued 
during the period from 1926 to 1934. The texts of all but three of these 
orders have been made public, but the lists of them and the citations are very 
useful to a student, and the subject-index of 26 pages greatly enriches the 
materials for understanding the work of the Court. 

The report continues the illuminating “digest of decisions taken by the 
Court,” with somewhat greater definiteness given to the references to cases. 
Several points in this eighth addendum seem worthy of notice. A question 
was raised in the Court’s discussions “whether it was the absolute duty of a 
judge to comply with a summons” to attend a session, “no matter what rules 
might be laid down by the law of his own country compelling him to remain 
there”—an interesting commentary on the times through which the world is 
passing. The problem of voting in the Court, and the effect of abstentions, 
seems still to give some difficulty, and the practice (p. 148) is not yet wholly 
clear. The Court is apparently (p. 149) unable to make up its mind as to the 
effect of a vote upon the adoption of a judgment by a judge who is not present 
when the judgment is delivered, and the practice by which this vote is not 
counted in indicating the majority but is referred to in a paragraph appended 
to the judgment seems quite artificial. On the question whether the Court 
should proceed in advance of a request by an interested State to determine 
whether ad hoc judges may be appointed in an advisory proceeding, hesitance 
is still noticeable (p. 151). 

Some criticism may be made of the list (p. 60) of States “neither members 
of the League of Nations nor mentioned in the annex to the Covenant which 
are, on June 15, 1935, entitled to appear before the Court.” The following 
are included in this category: Costa Rica, the Free City of Danzig (through 
the intermediary of Poland), Egypt, Georgia, Iceland, Liechtenstein, Monaco, 
and San Marino. The continued mention of “Georgia” in this list lends to it 
an air of unreality; on the other hand, it is not clear why the Court does not 
enlarge the list by communicating the 1922 Council resolution to other States, 
particularly to Yemen, and perhaps to Nepal ® and the Vatican City State. 


* In 1935, the Council of the League of Nations invited Nepal to accede to the 1931 Con- 
vention on Narcotic Drugs. 


THE WAL WAL ARBITRATION 


By Pitman B. Porrer 
Arbitrator Appointed by Ethiopa 


The arbitration between Ethiopia and Italy, concerning the armed clash 
which occurred at Wal Wal,! in the Ogaden, on December 5-6, 1934, offers a 
number of interesting aspects to the student of international adjudication,” 
and, indeed, to the student of international organization and procedure in 
general. In addition, the case should be recorded as such and for what it is 
worth while the materials are still available * and while personal recollections 
of the incident are fresh.* 

The case may be discussed under four headings: (I) Origin and submission, 
(II) The arbitration, (III) Lessons from the arbitration,’ and (IV) Comments 
and conclusions. There is first the task of telling as clearly as possible the 
story of what happened, and then of drawing the appropriate conclusions 
concerning the practice of arbitration in general and even concerning inter- 
national pacification as a whole. 


I. OrIGINS AND SUBMISSION 


There occurred at the oasis of Wal Wal, in the Ogaden, a province of 
Ethiopia,® on the afternoon of December 5, 1934, a clash between Ethiopian 
military forces and Italian troops? present at that point. Fighting continued 
over to the morning of December 6, with losses of over one hundred on the 
Ethiopian side and about thirty on the Italian side. By the morning of the 
6th, the Ethiopians had been put to flight and the Italian forces remained in 
possession of the locality.® 

Prior to this incident the stage had been set by a course of developments 


1 Also spelled Oual Oual, specially by the French. 

? The terms arbitration and adjudication are here used as synonymous, but are distin- 
guished sharply from conciliation. 

3 Including, in addition to League documents, the documents of the Arbitration Com- 
mission. 

‘It is intended to print the documentary matter in full, together with the present text, 
revised and expanded, in a short volume to be published soon; unpublished documents will 
be cited below for information only. 

5 Use has been made here of materials incorporated in an article published in the New 
Commonwealth Quarterly, Vol. 1, No. 3. 

6 On location of Wal Wal in Ethiopia see, further, below, at note 65. 

7 Here, as elsewhere this expression means native troops under Italian command; see below, 
at notes 12-18, 51. 

* Ethiopian version: League Document C.49.M.22.1935.VII, p. 2; Italian version: un- 
published Mémoire du Gouvernement Italien, dated June 21, 1935, p. 7. Further statement 
of Ethiopian case in C.230.M.114.1935. VII. 
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which stretch back for days, months, and even years. Italian forces from 
Somaliland had penetrated over this area for a number of years,® carrying 
out reconnoitering expeditions, exercising some care for the welfare of no- 
madic tribes from Italian Somaliland, and to some extent policing the area 
against Ethiopian native tribes whose members and whose fighting men ad- 
vanced and withdrew from time to time as circumstances, including the 
Italian forces, dictated. For the past three or four years at least Italian 
forces had been permanently located at Wal Wal ?° and at one or more other 
points to the south. Meanwhile Ethiopian tribesmen and tribal leaders had 
begun to think of expelling the Italian forces," although the Ethiopian Gov- 
ernment itself had not, up to this time, made any protest to the Italian Gov- 
ernment concerning the situation. Finally, on November 23, 1934, a force of 
about a thousand Ethiopian troops, approaching the oasis in the guise of 
escort for an Anglo-Ethiopian commission engaged in exploring pasturage 
and watering facilities in this region, was stopped by the Italian forces and 
forbidden to proceed.!” 

The events of the hours and days intervening before the clash of December 
5 occurred are subject to a great deal of controversy, particularly as regards 
the attitude of the Italian forces.13 On one side it was alleged that the Italian 
officers threatened attack and even carried out hostile demonstrations against 
the Ethiopians and the British.1* On the other it was alleged that they were 
conciliatory to the last degree, while the Ethiopians were threatening attack.® 
Evidence in documentary form dating from months before was adduced to 
support such charges.1® What is certain is that the opposing forces remained 
in position facing one another at a short distance,!7 while reinforcements were 
brought up until the Italian forces numbered about five hundred and the 
Ethiopians fifteen hundred.’* In such a situation a fight was almost inevi- 
table, and it occurred in fact as already indicated. 

Immediately both Governments protested, each throwing responsibility 
upon the other. The Ethiopian Government did not demand anything by 
way of reparation,’® but the Italian Government demanded both material 
and also moral satisfaction, namely, money payment and apologies and salute 
to the flag and other similar action.2° This was on December 6-8, 1934, and 
thus was opened up the diplomatic aspect of the case. 


® Testimony of Italian officers at Bern (see below, at note 51); see Decision of the Arbitra- 
tion Commission, § 15, in C.332.M.169.1935.VII, p. 4. Also this JourNnax, Vol. 29 (1935), 


p. 692. 10 Same. 
11 Italian Mémoire, pp. 7, 14. 12 Note 8, above. 18 See note 7, above. 
4 Letter signed by Col. Clifford (British) in C.49.1935, p. 17; also decision § 26; this 
JOURNAL, ibid., p. 694. 15 Italian Mémoire, pp. 8, 9. 


16 Same, appendices, especially Annex 18. 

17 At points, only a few meters; map in C.49, p. 20, and testimony of Italian officers. 
18 Decision, {§ 28, 32; this JouRNAL, tbid., pp. 694 and 695. 

19 C.49, pp. 7-8, 9: Annexes 2/1, 2/2, 2/5. 

20 Same, pp. 8-9, 10: Annexes 2/3, 2/4, 2/6. 
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The Ethiopian Government now invoked 7! the application of the treaty 
of friendship and commerce which had been signed between the two Govern- 
ments on August 2, 1928,2? and which contained an article providing for 
pacific settlement, by conciliation or arbitration, of all disputes arising be- 
tween the two countries. As an earnest of his intention to abide by the re- 
sults of such action, the Emperor offered to deposit in a Geneva bank funds 
from which any award of damages against Ethiopia could be paid. 

Italy refused to agree to arbitration. She claimed that there was nothing 
to arbitrate, that Ethiopian troops had delivered an attack without warning 
or justification upon Italian troops, and that all that there was left to be done 
was for Ethiopia to make reparation.2* She intimated that to submit to 
arbitration would constitute a humiliating admission of her equality with 
Ethiopia which was intolerable and unthinkable. 

Ethiopia now (December 14) appealed to the League of Nations under 
Article XI, paragraph 2, of the Covenant.?* She thus brought the dispute 
to the attention of the League. When the Council met, she asked to have 
it considered for inscription on the agenda of the current (January) session 
of the Council.25 Italy attempted to prevent such action from being taken, 
and at first succeeded, with the aid of the British and the French, and by 
means of threats to leave the League and go to war at once. For five or six 
days the Ethiopians refrained from pressing for inscription because of such 
considerations, but they also retained their demands for arbitration and the 
possibility of pressing for inscription at any time. Confronted with this 
attitude, the British and French induced Italy to give way, and on January 
19, 1935, it was agreed in an exchange of notes that the parties were to seek 
settlement under the treaty of 1928, the Council to remain seized of the dis- 
pute for possible action at its next session; this exchange was entered in the 
Council record.?¢ 

During the next two months little or no progress was made toward settle- 
ment. Italy attempted to interpret the Council action as remitting the 
parties to direct negotiations on the substance of the dispute, and reiterated 
her original demands. She also began to send troops to Eritrea and Italian 
Somaliland in large numbers, together with extensive equipment and supplies. 
Great Britain urged action under the agreement of January 19 and cautioned 
against rash military action. Establishment of a temporary neutral zone in 
Ogaden was delayed by difficulties of agreement on both sides. 

On March 16 Ethiopia notified the Secretary-General that direct negotia- 

1 C.49, p. 9. 22 Text in League of Nations Treaty Series, Vol. XCIV, p. 413. 

23C.49, p. 11: Annex 2/8. 

“Same, Annex 2/9. Text of Article XI, J 2: It is also declared to be the friendly right 
of each member of the League to bring to the attention of the Assembly or of the Council 
any circumstance whatever affecting international relations which threatens to disturb 
international peace or the good understanding between nations upon which peace depends. 


* League of Nations Council Minutes, Jan. 17, 1935, § 3530. 
*6 Council Minutes, Jan. 19, § 3553. 
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tions had failed and, citing the recent and continuing Italian military activi- 
ties, again appealed to the League, this time under Article XV, paragraph 1.?" 
She also invoked Article X, and repeated her demand for arbitration under 
the treaty of 1928. 

Italy replied on March 22; 78 she disputed the Ethiopian statements of fact, 
justified the Italian troop movements by allegations of prior Ethiopian con- 
centrations, denied that she had refused arbitration, and, while claiming to 
have sought application of the treaty of 1928 by various proposals and nego- 
tiations, declared her readiness to negotiate for establishment of the “com- 
mission” envisaged by the treaty if negotiations on the merits should fail, 
which she denied had yet occurred. She denied also that there was any occa- 
sion for invoking Article XV. 

Ethiopia replied in a long recapitulatory communication on the 29th.® 
She denied any troop movements on her part, cited difficulties in securing ap- 
plication of the treaty of 1928, and proposed a thirty-day delay for designa- 
tion of the two arbitrators on each side provided for by the agreement and 
for formulating issues and procedure; if at the end of such period this had 
not been accomplished, the League Council should take it over. She insisted, 
as before, that consideration of the location of the Ogaden-Somaliland bound- 
ary must be included in the points submitted to the commission of arbitration, 
as material to decision of responsibility. Meantime the parties must re- 
frain from military preparations or concentrations. 

There was to be a special session of the Council on April 15, called to deal 
with the French complaint against the German denunciation of arms limita- 
tion, but the Ethiopian complaint could be added to the agenda only by special 
vote. Just before the session opened, Italy announced her readiness to pro- 
ceed to the nomination of arbitrators, though repudiating the Ethiopian 
allegations in general.8° She also held that the treaty of 1928 provided 
for a stage of conciliation to follow the direct negotiations, only after fail- 
ure of which would a fifth arbitrator be appointed and a decision taken by 
majority vote. She opposed any submission of the boundary question to 
arbitration. 

The Council when it met heard statements by Baron Aloisi for Italy and 
Minister Hawariate for Ethiopia in private session, in an effort to decide 
whether to add the question to the agenda of the current session.*!_ In these 
statements each side merely reiterated its previous position. As Italy had 


27 C.126.M.64.1935.VII, Article XV, ¥ 1: If there should arise between members of the 
League any dispute likely to lead to a rupture, which is not submitted to arbitration or 
judicial settlement in accordance with Article 13, the members of the League agree that they 
will submit the matter to the Council. Any party to the dispute may effect such submis- 
sion by giving notice of the existence of the dispute to the Secretary-General, who will make 
all necessary arrangements for a full investigation and consideration thereof. 

28 C.132.M.69.1935. VII. 29 C.148.M.79.1935. VII. 

8° C.157.M.86.1935. VII. %t Council Minutes, April 15, § 3562. 
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now agreed to proceed with conciliation or arbitration, the Council remitted 
the matter again to be dealt with by the parties “in accordance with the letter 
and spirit” of the treaty of 1928, but kept the question on the agenda for the 
regular May session. Various Council members spoke critically and firmly 
anent the danger of further delay. 

On the other hand, other factors began to influence the situation. Great 
Britain declared that the treaty of 1906, whereby she had agreed with France 
and Italy to maintain Ethiopia’s territorial integrity, was still in force, and 
that the Council must give the matter careful consideration in May. On the 
other hand, the Italian Government now vehemently declared that settlement 
of the Wal Wal case would not be sufficient in view of existing disorder in 
Ethiopia and her hostility toward neighboring colonies. Meanwhile the 
rains prevented any military operations in Ethiopia before late September. 

The whole preparatory period came to a conclusion with the May session 
of the Council. Ethiopian protests against the more recent Italian utterances 
and troop movements, and her appeals for arbitration of the Wal Wal case 
and for protection for the future, were repeated.*? Suddenly Italy named 
her two arbitrators, Count Luigi Aldrovandi-Marescotti, Ambassador, who 
had served on both the Manchurian and Chaco commissions, and Signor 
Raffaele Montagna, Councillor of State, formerly member of the League 
Secretariat. A few days later Ethiopia named Dr. Albert de Geouffre de la 
Pradelle, Professor of International Law at the University of Paris, and Dr. 
Pitman Benjamin Potter, Professor of International Organization at the 
Graduate Institute of International Studies, Geneva. The question came 
before the Council automatically on May 20 and was evidently in a position 
where something like final action—prior to arbitration—had to be taken. 

It should be interpolated here that on two rather subsidiary questions dis- 
agreement had recently arisen between Addis Abbaba and Rome. Ethiopia 
demanded the inclusion of certain incidents subsequent to the Wal Wal clash 
in the jurisdiction of the Arbitration Commission, but Italy sought to repel 
this suggestion. Finally Italy objected to the appointment as arbitrators by 
Ethiopia of non-Ethiopians, holding that this not only showed Ethiopia’s 
lack of diplomatic talent and unfitness for League membership, but also ran 
counter to the spirit of the treaty of conciliation; Ethiopia, in turn, criticized 
Italian appointment of Italian officials to what should be a commission of 
arbitration. 

For five days negotiations went on between the representatives of Ethiopia 
and Italy, with British and French representatives exercising a friendly and 
at times a dominating influence over the proceedings. At last a compromise 
program was accepted by both Rome and Addis Abbaba and embodied in two 
resolutions which were adopted at a tense and solemn meeting of the Council 
on May 25, 1935.58 


C.183.M.101.1935.VII, C.220.M.112.1935. VII, C.230.M.114.1935. VII. 
* Council Minutes, May 25 § 3695. 
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As will be seen from these two resolutions,®*4 Italy had finally admitted 
exhaustion of direct negotiations, accepted arbitration, withdrawn objections 
to the designation of non-Ethiopian arbitrators by Ethiopia, and admitted 
the inclusion of incidents subsequent to Wal Wal in the scope of action of 
the arbitral commission. She had also, it seems, consented to the inclusion 
of the question of the location of the Ogaden-Somaliland boundary in the 
scope of jurisdiction of the Commission, in so far as this question was mate- 
rial to a decision of the Wal Wal case. She had succeeded in preventing the 
Council from discussing the dispute in substance and had obtained a final 
remission of the case to the parties under their own bilateral treaty, although 
the Council was to meet to take up the situation if this last remission should 
fail. 


II. THE ARBITRATION 


The Arbitration Commission in the Wal Wal case met for the first time at 
Milan on June 6, 1935. This meeting was arranged by the four members of 
the Commission, the Ethiopian-appointed members consenting to meet in an 
Italian city out of a spirit of conciliation and in order to avoid losing time in 
discussing the question of the place of the first meeting. Italy had earlier 
talked of meetings in Rome without, however, being very insistent upon it, 
and on May 30 the Italian members of the Commission suggested Milan for 
a “preliminary meeting.” There had never been any talk of meeting in 
Ethiopia. 

The meetings at Milan lasted two days and were entirely devoted to ques- 
tions of procedure and jurisdiction. The members of the Commission were, 
of course, on friendly terms and had little difficulty in agreeing upon arrange- 
ments for their future activities. 

It was agreed,*® upon proposal of the Ethiopian-appointed members, to 
resort to Scheveningen, in The Netherlands, for future meetings, largely in 
order to take advantage of the library of the Peace Palace at that centre of 
international adjudication. The Italian members indicated that there might 
be witnesses coming from Africa at a later stage of the proceedings, and that 
it would be somewhat inconvenient to transport them across Europe to 
Scheveningen; it was informally agreed that under such circumstances the 
Commission might well adjourn to some Mediterranean port, such as Venice, 
for the purpose of hearing testimony. This question of place of meeting, as 
well as all other aspects of its procedure, was left by the Commission subject 
to change at any time. 

The two Governments were invited to provide the members of the Com- 
mission with the necessary documentary material relevant to the incidents 
submitted to it, including the conclusions drawn by the parties, their argu- 
mentation, and their proofs. The thought was that the members of the Com- 


C.236.M.115.1935.VII and C.238.M.117.1935. VII. % Proces-verbaux, Nos. 1, 2. 
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mission could have an opportunity of studying the materials before their next 
meeting. They were then to meet on June 25 and begin an examination of 
the problems submitted to them; later, after consultation among themselves, 
they were to invite the parties to provide any useful verbal explanations. In 
the absence as yet of any single secretariat, the members of the Commission 
were to communicate these decisions to the Governments appointing them. 
They were unanimous in all of these decisions. 

The documentary materials requested by the Commission were barely 
forthcoming by June 25. The Ethiopian Government contented itself by 
referring the members of the Commission, on June 18, to the documents al- 
ready published by the League containing the Ethiopian case in respect of 
the incidents before the Commission, without, however, transmitting to the 
members of the Commission copies of these documents. The Italian Govern- 
ment, on June 22, transmitted from Rome an extended and beautifully printed 
mémoire containing its version of the facts of the incidents, photographic 
materials, its argumentation, and its conclusions; copies of this document were 
handed to the Ethiopian-appointed members in Scheveningen, at the first 
meeting of the Commission in that place. 

The members of the Commission devoted several days to a study of the 
documents in hand and to preliminary discussion of the subject-matter of 
the problems before them.*® A common secretariat was created, and ver- 
batim minutes, procés-verbaux, and press communiqués prepared in due 
order. After their preliminary examination of the matter before them, the 
members of the Commission called upon the Agents of the two Governments 
to appear before them and present any oral arguments which they had to 
make. These arguments began on July 4, with the Italian Agent, Professor 
S. Lessona, of the University of Florence, and were continued on July 5 by 
Professor G. Jéze, of the University of Paris, as Agent of the Ethiopian 
Government.*? 

The oral arguments were interrupted on July 5 as a result of an incident 
occurring during the argument of Professor Jéze. The Ethiopian Agent had 
just finished a brief comment upon, and reply to, the argument of the Italian 
Agent, and was beginning his own argument by a reference to the fact that 
sovereignty over the Wal Wal region was held by Ethiopia, when he was 
interrupted by the Italian Agent. The latter claimed that this question had 
been excluded from the jurisdiction of the Commission. The Ethiopian 
Agent denied this. The Italian Agent declared that his Government would 
withdraw from the proceedings if the Ethiopian Agent were permitted to dis- 
cuss the question, or even the problem of whether this question was or was 
not within the competence of the Commission. Further, it was denied even 

that the Commission had power to decide whether its jurisdiction extended to 
this question or to hear arguments on this point. It was asserted that, a dis- 


% Procts-verbauz, No. 3 s. 37 Verbatim Records, No. 1. 
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agreement having arisen on this point, the matter must be referred to the two 
Governments for decision. The Ethiopian-appointed members asserted the 
power of the Commission to pass upon the scope of its own competence, under 
the law and the instruments creating it, but as there was no acceptance of 


this position by the Italian members, there was nothing to do but adjourn, re- . 


porting the situation to the parties. The Ethiopian-appointed members then 
demanded, in view of the disagreement and the terms of the Council resolu- 
tion (No. 2) of May 25, and the terms of Article V of the treaty of 1928, the 
designation of the fifth arbitrator. This also was refused by the Italian 
members. Separate opinions were issued by the Italian and Ethiopian-ap- 
pointed arbitrators stating their respective positions.*§ 

The whole matter was referred by the Ethiopian Government to the League 
through the Secretary-General, and through him to the Council. No action 
was or could be taken by the League—Secretary-General or Council—prior 
to July 25.59 On that date the Italian Government informed the League 
Secretariat that it had twice notified the Ethiopian Government of its readi- 
ness to resume arbitration within the limits of the agreement of May 25 (as 
interpreted by Italy).4° And on the 26th the President of the Council, fol- 
lowing, but not necessarily acting upon, an Ethiopian request of the 24th,** 
called a meeting for July 31, under resolution No. 2 of May 25. Ina tele- 
gram dated the 27th Signor Mussolini suggested that Italy might not attend.** 
On the 28th the Ethiopian Government denied ever having agreed to restric- 
tion of the scope of the arbitration as implied by Italy, and left the question 
to the League Council while standing on the position taken by its Agent at 
Scheveningen.** 

The Council met on July 31 *° in pursuance of its resolution of May 25. 
After several days of discussion and negotiation the problem of the jurisdic- 
tion of the Commission was settled in favor of Italy. Without passing upon 
the positions already taken by the Agents of the two parties or the arbitrators, 
the Council decided that “frontier questions” or “legal interpretation of the 
agreements and treaties concerning the frontier” did not fall within the prov- 
ince of the Commission, inasmuch as the two parties had not agreed (sic) 
to this in May. The Council added that the Commission could take into 
consideration the convictions of the local authorities on either side at Wal 
Wal as to sovereignty over that spot, but must concern itself solely with ele- 
ments in the dispute other than that of territorial sovereignty. The arbitra- 
tion was to proceed, the fifth arbitrator to be named “without delay,” and the 
whole proceeding to be completed by September 1, and reported by the parties 


38 C.272.M.139.1935. VII. 
*® League of Nations Information Section, No. 7435 (July 19, 1935). 


40 C.279.M.176.1935. VII. 41 C.282.M.149.1935. 

“2 Information Section, No. 7440 (July 26); C.284.M.151.1935, § 3. 

©.283.M.150.1935. C,285.M.152.1935. VII. 
* Council Minutes, July 31, § 3604. 4 Same, Aug. 3, § 3605. 
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to the Council by the 4th of that month. The Council was to meet on that 
date to examine the whole Ethiopian-Italian imbroglio in all its aspects. 

The action of the Council on the question of jurisdiction seems to have 
constituted an act of revision, not of pure or sound interpretation. By re- 
newed threats of withdrawal and war, Italy induced Ethiopia to accede to the 
elimination of the question of territorial sovereignty over Wal Wal from the 
scope of the arbitration. It hardly needs to be said that this influence was 
exerted not directly but through the intermediation of Great Britain and 
France. The Ethiopian Government and its Agent did not feel able to take 
responsibility for precipitating abandonment of the arbitration, Italian with- 
drawal from the League, and war—as the situation was represented to him— 
at the moment. It was well realized that this was a concession going beyond 
the somewhat clouded but nevertheless perfectly definite position of May 25; 
the distinction between the delimitation of the frontier and the territorial 
status of Wal Wal was repeatedly made at Geneva in May, and accepted by 
both parties, the Commission being given power to take into account the fact 
that Wal Wal was located where it was with respect to the territorial sover- 
eignty of the parties, as an element essential to attribution of responsibility, 
without going into the location of the frontier in general.** 

An effort was made to secure a meeting of the Commission in Geneva im- 
mediately after the Council action had been taken. Three members of the 
Commission were in Geneva at the time, one of the Ethiopian-appointed 
members and the two Italian members. The fourth member was notified 
of the Council action as soon as it had been taken and left at once from a point 
in France for Geneva. Nevertiieless the Italian members, notified of this 
fact, left Geneva at once, and two weeks were allowed to slip by before any 
further progress was made. It was later explained that one or both of the 
Italian members of the Commission had been ill. 

The Commission reconvened in Paris, again on the proposal of the Italians, 
on August 19.48 The Ethiopian-appointed members issued a statement con- 
cerning the action taken by the Council regarding the jurisdiction of the Com- 
mission; a reply was made by the Italian members.*® The Commission then 
designated Mr. Nicholas Politis, Minister of Greece in Paris, as fifth member 
of the Commission, to act in case of subsequent disagreement among the four 
original members, and Mr. Politis accepted.°° Arguments of counsel were 
heard again, Professor Jéze concluding his argument apart from the question 
of territorial sovereignty. 

The Commission then adjourned to Bern (August 23) to hear witnesses 
brought by the Italian Government.®! Intervening events had made a visit 
to Venice or any other Italian city seem inadvisable, and the Italian members 


‘7 Remarks of Jéze and Aloisi at Council meeting of May 25, pp. 2-4. 
48 Proces-verbauz of even date. 49 See texts in Le Temps, Aug. 22, p. 1. 
5° Letter to Mr. Politis; acceptance by him. 5t Procés-verbauz. 
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agreement having arisen on this point, the matter must be referred to the two 
Governments for decision. The Ethiopian-appointed members asserted the 
power of the Commission to pass upon the scope of its own competence, under 
the law and the instruments creating it, but as there was no acceptance of 
this position by the Italian members, there was nothing to do but adjourn, re- . 
porting the situation to the parties. The Ethiopian-appointed members then 
demanded, in view of the disagreement and the terms of the Council resolu- 
tion (No. 2) of May 25, and the terms of Article V of the treaty of 1928, the 
designation of the fifth arbitrator. This also was refused by the Italian 
members. Separate opinions were issued by the Italian and Ethiopian-ap- 
pointed arbitrators stating their respective positions.*® 

The whole matter was referred by the Ethiopian Government to the League 
through the Secretary-General, and through him to the Council. No action 
was or could be taken by the League—Secretary-General or Council—prior 
to July 25.39 On that date the Italian Government informed the League 
Secretariat that it had twice notified the Ethiopian Government of its readi- 
ness to resume arbitration within the limits of the agreement of May 25 (as 
interpreted by Italy).4° And on the 26th the President of the Council, fol- 
lowing, but not necessarily acting upon, an Ethiopian request of the 24th,*! 
called a meeting for July 31, under resolution No. 2 of May 25.2 In a tele- 
gram dated the 27th Signor Mussolini suggested that Italy might not attend.* 
On the 28th the Ethiopian Government denied ever having agreed to restric- 
tion of the scope of the arbitration as implied by Italy, and left the question 
to the League Council while standing on the position taken by its Agent at 
Scheveningen.** 

The Council met on July 31 *5 in pursuance of its resolution of May 25. 
After several days of discussion and negotiation the problem of the jurisdic- 
tion of the Commission was settled in favor of Italy.4® Without passing upon 
the positions already taken by the Agents of the two parties or the arbitrators, 
the Council decided that “frontier questions” or “legal interpretation of the 
agreements and treaties concerning the frontier” did not fall within the prov- 
ince of the Commission, inasmuch as the two parties had not agreed (sic) 
to this in May. The Council added that the Commission could take into 
consideration the convictions of the local authorities on either side at Wal 
Wal as to sovereignty over that spot, but must concern itself solely with ele- 
ments in the dispute other than that of territorial sovereignty. The arbitra- 
tion was to proceed, the fifth arbitrator to be named “without delay,” and the 
whole proceeding to be completed by September 1, and reported by the parties 


88 C.272.M.139.1935. VII. 
3° League of Nations Information Section, No. 7435 (July 19, 1935). 


49 C.279.M.176.1935. VII. €.282.M.149.1935. 
42 Information Section, No. 7440 (July 26); C.284.M.151.1935, § 3. 
C.283.M.150.1935. C.285.M.152.1935. VII. 


* Council Minutes, July 31, § 3604. 46 Same, Aug. 3, § 3605. 
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to the Council by the 4th of that month. The Council was to meet on that 
date to examine the whole Ethiopian-Italian imbroglio in all its aspects. 

The action of the Council on the question of jurisdiction seems to have 
constituted an act of revision, not of pure or sound interpretation. By re- 
newed threats of withdrawal and war, Italy induced Ethiopia to accede to the 
elimination of the question of territorial sovereignty over Wal Wal from the 
scope of the arbitration. It hardly needs to be said that this influence was 
exerted not directly but through the intermediation of Great Britain and 
France. The Ethiopian Government and its Agent did not feel able to take 
responsibility for precipitating abandonment of the arbitration, Italian with- 
drawal from the League, and war—as the situation was represented to him— 
atthe moment. It was well realized that this was a concession going beyond 
the somewhat clouded but nevertheless perfectly definite position of May 25; 
the distinction between the delimitation of the frontier and the territorial 
status of Wal Wal was repeatedly made at Geneva in May, and accepted by 
both parties, the Commission being given power to take into account the fact 
that Wal Wal was located where it was with respect to the territorial sover- 
eignty of the parties, as an element essential to attribution of responsibility, 
without going into the location of the frontier in general.” 

An effort was made to secure a meeting of the Commission in Geneva im- 
mediately after the Council action had been taken. Three members of the 
Commission were in Geneva at the time, one of the Ethiopian-appointed 
members and the two Italian members. The fourth member was notified 
of the Council action as soon as it had been taken and left at once from a point 
in France for Geneva. Nevertheless the Italian members, notified of this 
fact, left Geneva at once, and two weeks were allowed to slip by before any 
further progress was made. It was later explained that one or both of the 
Italian members of the Commission had been ill. 

The Commission reconvened in Paris, again on the proposal of the Italians, 
on August 19.46 The Ethiopian-appointed members issued a statement con- 
cerning the action taken by the Council regarding the jurisdiction of the Com- 
mission; a reply was made by the Italian members.*® The Commission then 
designated Mr. Nicholas Politis, Minister of Greece in Paris, as fifth member 
of the Commission, to act in case of subsequent disagreement among the four 
original members, and Mr. Politis accepted.5° Arguments of counsel were 
heard again, Professor Jéze concluding his argument apart from the question 
of territorial sovereignty. 

The Commission then adjourned to Bern (August 23) to hear witnesses 
brought by the Italian Government.®! Intervening events had made a visit 
to Venice or any other Italian city seem inadvisable, and the Italian members 


‘7 Remarks of Jéze and Aloisi at Council meeting of May 25, pp. 2-4. 
48 Procts-verbaux of even date. 49 See texts in Le Temps, Aug. 22, p. 1. 
5° Letter to Mr. Politis; acceptance by him. 51 Procés-verbaucz. 
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finally proposed Bern as a compromise. After oral testimony and cross- 
examination of private (native) soldiers from the Italian force at Wal Wal 
and white Italian officers; the Commission returned to Paris (August 25). 
The Ethiopian Agent presented no witnesses. 

Two days were now given over to private study and consultation by the 
separate groups of members of the Commission. It is believed that it had 
become clear by this time that convincing proof of immediate de facto re- 
sponsibility for the beginning of fighting on the afternoon of December 5, 
1934, at Wal Wal, was lacking. What was to be said on other phases of the 
question remained open. It proved impossible, however, at a meeting held 
on August 28, for the four members of the Commission to agree upon a deci- 
sion, and it was unanimously agreed to call in the fifth arbitrator. 

The full Commission now met for five days in succession, heard some sup- 
plementary arguments by the Agents of the two Governments, asked some 
supplementary questions of these gentlemen, and discussed the questions be- 
fore it in camera in an effort to reach a decision. After protracted and metic- 
ulous drafting and revision of a text, a unanimous decision was reached 
exculpating both Ethiopia and Italy from having launched the attack on 
December 5, leaving aside all questions of sovereignty, as instructed; and, in 
view of the principal decision, eliminating also all questions of the convictions 
of the parties, the existing state of physical possession in the region, and the 
incidents subsequent to Wal Wal, which seemed either to depend upon it or be 
relatively insignificant in comparison with that incident.52 The decision was 
signed and handed to the Agents of Ethiopia and Italy on September 3. It 
was transmitted by them to the League Council via the Secretary-General, 
and the Wal Wal case was closed. 


III. Lessons FROM THE ARBITRATION 


The Wal Wal arbitration, viewed in retrospect, provides a number of les- 
sons for students of international arbitration and even lessons regarding 
international organization and pacific settlement in general. Some of these 
lessons relate to the arbitration treaty involved, others to the compromis or 
agreement to submit, or lack of it in this case. Still others relate to the rela- 
tions between this arbitration, or any arbitration, and general international 
organization and diplomacy. 

Thus the arbitration treaty involved in the Wal Wal case had at least two 
defects. It seemed to confuse conciliation and arbitration, for one thing, 
and it was deficient in its indications concerning the persons appointed to 
act under it. 

The fifth article of the treaty of amity and commerce, concluded on August 
2, 1928, between Ethiopia and Italy provided, in the original version, for 
“conciliation or arbitration” (conciliazione o arbitrato)®? for settlement of 


52 C.332.M.169.1935. VII. 53 My italics. 
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disputes between the two countries not settled by diplomacy. The League 
translators, in preparing a text for the Treaty Series, employed the formula 
“conciliation and arbitration,” °* for what reason is not known; in its turn 
the council used this phrase whenever referring to or quoting the treaty or 
proceedings under it.55 This in spite of the fact that throughout, both in the 
treaty and the Council discussions and actions, the persons appointed to act 
under the treaty were referred to as “arbitrators.” 5* In supplementary 
agreements on August 3 and 4, 1928, it had been agreed that Article V of the 
treaty of August 2 was to be carried out thus: “the Ethiopian Government 
will choose two arbitrators and the Italian Government two arbitrators; 
the four arbitrators will settle the controversy by agreement. If they do 
not succeed in arriving at an agreement, they will choose by common agree- 
ment a fifth arbitrator and the controversy will be settled by a majority of 
votes.” 57 

The result of all this was at the least to leave uncertainty as to which type 
of action was contemplated under the treaty, and at the most to suggest that 
both forms of action were to be undertaken, perhaps at one and the same time, 
or even that the two were one and the same or were to be blended, merged, 
or in some mysterious way unified. The treaty had been signed just at a 
time when there had been in evidence in Geneva and elsewhere a distinct 
tendency to amalgamate conciliation and arbitration in one general omnibus 
procedure for pacific settlement, and even in one omnibus concept, a tendency 
later corrected. Needless to say, this had a tendency to cast upon the pro- 
ceedings of the Commission considerable doubt as to their character; it was 
not clear whether this was a commission of arbitration properly so-called, or 
not. This was accentuated when Italy argued, in April, that the treaty pro- 
vided for a stage of conciliation to follow failure of direct negotiations, only 
after the termination of which should arbitration proper begin. 

On the other hand, if what the treaty and supplementary agreements in- 
tended was that the first four members of the Commission should undertake 
a procedure of conciliation first, and that thereafter, in case of failure, 
arbitration with the fifth member present should be inaugurated, there are 
at least two critical comments to be made. If this is what was intended, 
the documents or instruments establishing the commission should have been 
much clearer than they were, and such an arrangement would be most un- 
fortunate in any case. The first two groups could hardly succeed in acting 
as arbitrators in any true sense after they had struggled one with another, 
as diplomatic representatives, acting under instructions, to settle the matter 
by negotiation, without any necessary reference to law or equity. This would 


Same. 

55 F.g., in Resolution No. 1 of May 25. ©.236.M.115.1935.VII, § 5. 

56 Same, §§ 2 and 3. 

57 Letters exchanged by Tafari Makonnen, Regent, and Giuliano Cora, Italian Minister, 
at Addis Abbaba, printed in article cited, above, note 5. 
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leave all power to the fifth member, and the knowledge of a coming subsequent 
stage of arbitration, with a fifth member present, would almost certainly lead 
to intransigeance and every other sort of unfortunate tactics on the part of 
the original members. It is true that this sort of thing has been tried else- 
where in the past, but it has never been known to give the best results either 
in the form of conciliation or of arbitration, for the reasons already cited. 

Perhaps the situation was rendered somewhat more complicated by the 
fact that Ethiopia elected, as between conciliation and arbitration, for arbi- 
tration from the first. She demanded arbitration, she talked of arbitration, 
she appointed arbitrators, and in all sorts of ways she indicated that she 
wished to get at once beyond negotiation and into the field of arbitral or 
judicial settlement. This may or may not have constituted an attitude or 
line of action in advance of what was contemplated and provided in the 
treaty, depending upon whether or not what the treaty envisaged was really 
conciliation first and arbitration afterward. If so, it need only be said that 
the League Council took the same position and itself spoke of the members 
of the Commission uniformly as “arbitrators,” although it continued at the 
same time to use the ambiguous phrase “conciliation and arbitration.” 

The Ethiopian-appointed members of the Commission sought to clarify 
the situation from the beginning. They did not regard themselves as dip- 
lomatic representatives appointed to negotiate on the matter before them. 
They never received any instructions or even suggestions on this matter, and 
it was well understood that nothing of this kind was to be thought of. A 
definite effort was made, further, to have the proceeding regarded, from the 
beginning, as arbitration, not conciliation or negotiation, and the Commis- 
sion as an arbitration commission, and to this there was no outspoken op- 
position. Until the Commission had begun its action, and the development 
_just cited had taken place, there was a good deal of doubt about the nature 
of the proceedings, and this was chargeable to the content of the treaty and 
accompanying notes, on one hand, and the mistranslation and publication of 
the treaty by the League on the other, not to mention the Council’s employ- 
ment of this mistranslation. 

Secondly, the treaty said nothing about the nationality of the arbitrators 
to be appointed by the two parties. In this respect it is not unlike many 
other treaties of arbitration, but the defect is no less serious on that account. 
Probably the presumption was that in naming the first four members of the 
_ commission the parties would name their own nationals, whether for concilia- 
tion or arbitration, and especially if the first stage of the commission’s work 
was to tak. on the character of conciliation. Ethiopia, however, desiring 
arbitration from the start, had appointed non-nationals as her members of 
the Commission. That such action was known in Rome to be in contempla- 
tion at Addis Abbaba is shown by announcements made in Rome early in 
May, yet when the action was finally taken Italy protested. 

Such a protest could not be maintained, in view of the extert to which aliens 
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have been employed by numerous countries in the past as consular and even 
diplomatic representatives, not to mention their employment as arbitrators. 
Certainly abuse by the press of the persons appointed, while it did not hurt 
them any, did not help clarify the situation.5® Italy finally withdrew her 
objections as part of the arrangement of May 25.59 Obviously, however, 
just as the treaty should have been clear and kept conciliation and arbitra- 
tion distinct, so it might better have specified the nationality of the arbi- 
trators. If the parties could have been required to appoint non-nationals 
as arbitrators on both sides this would have been best for the cause of truth 
and justice—and this is to be said, of course, without any reflection on the 
arbitrators in the instant case—but at least the matter might be clearly regu- 
lated in advance. 

Beyond the difficulties or defects in the arbitration which flowed from the 
defective character of the treaty of 1928 were several which arose from the 
absence of a formal compromis in this case. There were, it is true, diplomatic 
notes exchanged between Ethiopia and Italy in the course of the months 
from December, 1934, to May, 1935, including particularly two notes of May 
15 and 16, but these were never formally placed before the Commission. 
There was the Council resolution (No. 1) of May 25, but neither it nor the 
resolution of August 3 can be described technically as a compromis. More- 
over, what is more important, not only was there no formal compromis, but 
also several points which ordinarily would be settled by a compromis were 
actually left unsettled. These were the definition of the issue, jurisdiction 
of the Commission, and place of meeting. 

There was no compromis in the Wal Wal case partly because the treaty 
of 1928 did not require one and partly because of the way in which the case 
arose. Perhaps the framers of the treaty assumed that the parties would 
conclude a compromis, but they did not say so or insist upon it, and this left 
the matter unregulated. The way in which the case developed from the 
original incident to the final submission reinforced this effect. After the 
armed clash of December 5, Italy demanded reparations from Ethiopia, 
Ethiopia demanded arbitration, Italy refused. For five months this situa- 
tion continued and at no point during this time would Italy have signed a 
compromis. By this time (May 1) the Council had more or less taken com- 
mand of the situation, and this, together with continued Italian resistance, 
resulted in the case going to arbitration more or less under Council resolution 
rather than under formal compromis. Finally the Council did not see fit 
to frame a formal compromis itself—perhaps could not have done so—but 
this must be commented on separately. 

As a result of the absence of a formal compromis the issue before the Com- 
mission was not clearly nor authoritatively defined. It was true that the 
Commission was to decide on responsibility for the Wal Wal fight, but did 


58 Quotation in Journal des Nations, May 24, p. 7. 59 § 4. 
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this include decision upon the consequences of such responsibility: whether 
any damages were due, by whom to whom, and how much? Did it include 
passing not only upon who started the fighting on December 5, but also upon 
who created the situation which, assuming natural and legitimate actions and 
reactions within the limits of international law, must have produced the clash 
where and as it occurred? 

The former question was raised only late in the proceedings of the Com- 
mission.® The Italian Agent, when asked for his Government’s views on the 
matter, replied that they did not ask the Commission for a decision in dam- 
ages, but, on the other hand, reserved the right to make any demands upon 
Ethiopia subsequently justified by the decision on responsibility. The 
Ethiopian Agent replied that all his Government sought was a decision on 
responsibility. Whatever may be thought of the positions of the parties, ob- 
viously such a matter should have been settled by a compromis in advance. 

The second question constituted the chief subordinate point of disagree- 
ment between the parties from the latter part of March onward. It involved 
more than a phase of the responsibility problem, namely, the question of 
possession or non-possession of territory in itself, and it seemed to be partly 
this reason which led Italy to oppose allowing the Commission to take into 
account the question of sovereignty over the Wal Wal region. It also in- 
volved a point absolutely decisive for the problem of responsibility, for if it 
were shown that Wal Wal was Ethiopian it would have been altogether im- 
possible to hold Ethiopia responsible for the clash of arms even if her troops 
had actually begun the fighting. This in spite of efforts made in recent years 
in Geneva, out of zeal to suppress all aggression, to characterize as such, per- 
haps, even an attack upon a mere de facto possessor.*! Italy knew this and 
acted accordingly in the above matter, though she forgot another phase of the 
situation at the end. 

Early in the spring the Italians tried to have the point excluded from the 
jurisdiction of the Commission. Later, however, it was announced in Rome, 
at the time of the exchange of notes of May 15-16, that the question was ex- 
cluded except for “the question of frontier raised by” the Wal Wal incident.® 
On May 25 this was the position taken at Geneva. The distinction between 
discussion of the frontier problem in general or a delimitation of the frontier, 
and taking into account the fact that Wal Wal was far inside the frontier at 
this point, wherever that frontier might be, was constantly drawn at Geneva 
in May, and the Commission only barred from the former.** Subsequent 


6° Procés-verbauz. 

*! Report of Mr. Politis: League Documents of the Conference for the Reduction and 
Limitation of Armaments, Series B, Minutes of the General Commission, Vol. II, p. 501. 

62 Journal des Nations, May 18, 1935, p. 1. 

6s As one member of the Commission put it, taking note of the fact that Wal Wal was in 
Ethiopia was no more a discussion of the Ethiopian-Somaliland frontier than saying that 
Paris is in France is to discuss the Franco-Belgian frontier. 
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developments have already been described. The main point is that the 
matter should have been settled by a compromis at the start. 

Finally, the place of meeting of the Commission was actually left unsettled 
even after May 25. All subsequent arrangements were made by the mem- 
bers of the Commission themselves. If the Commission wandered around 
Europe in a rather surprising fashion in the three short months of its exist- 
ence, this must be attributed to political considerations, pure geography and 
climate, and certain personal factors, which are certain to exert their influence 
if this matter also is not regulated by formal agreement in advance. 

In conclusion, there are certain lessons to be learned from this case in respect 
of the connection between arbitration and general international organization 
and pacific settlement. Perhaps arbitration should be related in series to 
both diplomatic negotiation and conciliation, as is often believed; that it 
should not be confused with them has already been shown in this case. That 
something is to be gained, albeit with some danger, by integrating arbitration 
with international organization in general, with representative and executive 
organs such as the League Council, also appeared clearly in the Wal Wal 
experience. If it had not been for the League and its Council the treaty of 
arbitration between Ethiopia and Italy of 1928 would probably not have 
been applied. If it had not been for them the delays of the late winter and 
early spring would have probably been prolonged indefinitely. The break- 
down of July 9 could not have been repaired, and the actual proceedings might 
not have been completed by the first of September. 

This is not to say that League intervention was wholly beneficial. In the 
very matter of expediting matters, just mentioned, the Council sinned. It 
allowed matters to slide or hang fire for several months, thus badly discour- 
aging all advocates of judicial settlement. It then tried to regain lost ground 
by setting up a rather drastic time schedule, with the result that the Commis- 
sion worked with a feeling of pressure and haste not ordinarily conducive to 
good judicial work. It—the Council—either misinterpreted, in August, its 
own position as of the previous May, or it altered its position while pretending 
not to, to the shame of its friends and the serious injury of the arbitration 
procedure it was promoting. In all of these matters action was taken at the 
behest of M. Laval, acting in part as spokesman for various Fascist groups 
in France, in part as diplomatic ally of Italy, supported at first by Great 
Britain and opposed by her at the end though with only slowly accelerating 
tempo. Finally, the Council, while it took hold of the matter in January, re- 
tained control in April, and acted upon it in May, did not have the courage 
or the power, for the political reasons which have just been mentioned, to 
draw up a proper compromis at that time, accomplishing the things which 
have been mentioned as deserving regulation by the compromis. Thus gen- 
erally and potentially, integration of arbitration and wider international or- 
ganization is indicated as a valuable thing, and the League action in this case 


42 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


probably of net benefit to the cause of international order, while open to 
serious criticism on various points and for varying reasons. 


IV. CoMMENTS AND CONCLUSIONS 


Nothing has been said above concerning the arguments and proofs adduced 
on one side and the other in an effort to fix responsibility upon the adversary, 
nor concerning the grounds for the decision, which, as is well known, held 
that it was impossible, from the arguments and evidence submitted, to hold 
either Ethiopia or Italy responsible for the immediate outbreak of fighting 
at Wal Wal. In the text of the decision as rendered on September 3 enough 
is said to indicate the state of affairs in this respect.®* 

Various other legal problems were potentially involved in the Wal Wal 
case, however, and, though they were either eliminated by the Council action 
of August 3 or rendered superfluous by the finding on the facts just cited, they 
may be briefly reviewed here. 

There was first of all the question of sovereignty over the Wal Wal region. 
The importance or eventual lack of importance of this question in the whole 
case has been amply explained. What of the answer to the question itself? 

The answer seems to be clear. All documentary evidence indicates that 
the frontier in this region lay one hundred or more kilometres east of Wal Wal. 
All maps printed prior to December 1, 1934, official Italian maps included, 
confirm this. It is true that the line had not been demarcated on the ground, 
but this is not conclusive as to its proper location. 

Further than this, title by occupation could not have been acquired by the 
Italians in any such period as had elapsed since their entry into that region. 
Even if they had been at Wal Wal itself ever since 1930, which was the maxi- 
mum extent of their claims, and was hardly borne out by the evidence, this 
would be far from sufficient to establish title; nothing short of twenty years 
would have a chance of being regarded as creating title in this manner. 

It is true that the Ethiopian Government had, strangely and mistakenly, 
never protested to Rome over the four-year long occupation of Wal Wal. 
But no such protest could be conclusive until the end, or near the end, of the 
period of occupation above mentioned. It is also noteworthy that the Ital- 
ians on their side had never protested either to Addis Abbaba or London con- 
cerning the presence of Ethiopian or British forces in this region! 

Second, the Italians were not even in secure possession. They had recon- 
noitered this region since 1929, but they had been established permanently at 
Warder in the Ogaden only since 1930. They had taken possession by force 
and held the region—as the challenge or test of their possession in the Wal 
Wal case itself shows—only by force. They held the region clandestinely, 
in the sense of never having avowed this possession or notified it to Addis 
Abbaba or the world at large; even their own maps denied it. And they held 
it very precariously in both the original physical sense of that test (see above) 


 C.332.M.169.1935.VII, pp. 5-10. This Journat, Vol. 29 (1935), p. 690. 
6 ©.230(1)M.114.(1).1935.VII, p. 2, § 6 (b). 
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and also in the later legalistic sense, in view of the provisions of the League 
Covenant and the tripartite treaty of 1906. If the requirements of the law 
for effective possession are that it shall be possession nec vi, nec clam, nec 
precario, the Italian possession surely was inadequate to create either title 
(for lack of time) or claim to respect as such. 

The Italians did not even believe that they were on their own territory— 
and this item was left to the Commission to “consider”, though it was finally 
passed over in silence in view of the decision on the facts. Their maps showed 
this as did their lack of protests against presence of Ethiopian and British 
forces, as already cited. Various utterances of the Italian Minister in Addis 
Abbaba and the Italian commander at Wal Wal confirm this inference ® in 
spite of the once or twice repeated Italian promise or threat—never carried 
out—to prove that this was Italian territory when a suitable occasion should 
arise.**7 The insistence on eliminating the question of territorial sovereignty 
from the arbitration gives off its own implications. This lack of conviction, 
not to say intention, by itself and apart from the facts of occupation and 
time, is fatal to any argument for Italian sovereignty in this region. 

Three or four other minor points might be mentioned. Thus it was argued 
by the Italians that the force of soldiers (say one thousand) accompanying 
the Anglo-Ethiopian commission was too large to be entitled to be regarded 
as an escort, that no questions of frontier or boundary could be raised with 
the authorities at Wal Wal in any case, and that the Ethiopian attack (sic) 
was an unprovoked attack “without warning” against Italian troops. Of 
course the validity of the first argument falls if Wal Wal is Ethiopian terri- 
tory, and the evidence on the normal size of military escorts in this region 
varied widely enough to invalidate the argument in any case. Moreover, it 
surely could be demanded that the local authorities should be under correct 
instructions as to where the frontier lay, and have power to deal at least by 
reference to superior officers with any challenges raised against their author- 
ity. Finally, it was obviously impossible for the Italians to argue as they 
did that an attack against them had been in preparation to their certain 
knowledge for months, and at the same time claim that they were surprised 
when it came, or to argue that it was a surprise when fighting started between 
two forces which had been facing each other at a few meters distance, arms 
in hand, for twelve days, one of which, moreover, had provoked counter- 
attack by its forcible seizure of the territory. 

All of these legal questions might have come in for interesting discussion 
if they had not been eliminated by Council action and a decision of “no re- 


6 F.g., the letter of the Italian Minister at Addis Abbaba to the Foreign Minister on 
Jan. 18, 1929: “‘By order of my Government I have the honor to inform your Excellency 
that in the month of December certain bands of pillagers from British Somaliland, having 
entered Ethiopian territory and joined forces with individuals belonging to tribes subject to 
the Ethiopian Government, in the locality of Wal Wal, advanced toward Italian Somaliland 
and penetrated into our territory near the Uebi Schebeli river carrying out a raid there.” 
(My trans.) 87 Appendix 2/46 to C.230(1).M.114.(1).1935. VII. 
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sponsibility” on the facts. Perhaps these questions, and the answers to them, 
were not without inarticulate and subterranean influence in any case. 

The case arose, it will be remembered, out of a protest made by Italy against 
an alleged Ethiopian attack upon her forces.®* It is true that Ethiopia had 
earlier protested against an alleged Italian attack,® but the Italian protest 
was much more violent and exigent, and the arbitration arose actually out of 
the Ethiopian reply to and defense against the Italian accusation. Further 
than this, it is clear—and it was clear by May 1—that the Rome Government 
wanted a decision in its favor as a juridical basis for its general case against, 
not to say attack upon, Ethiopia. 

That being the situation, the result was very definitely a victory for Ethi- 
opia. That such a result flowed inevitably from the state of the evidence 
and was not extracted or imposed by any kind of force or influence it would 
be, perhaps, superfluous and improper to insist. That the two Italian mem- 
bers of the Commission concurred in the result may be taken as an indication 
of the situation on this point; it may be added that Count Aldrovandi was 
immediately employed as Italian representative in the Assembly. 

How much influence a different type of decision, a decision definitely 
against either Ethiopia or Italy, would have had may be questioned. A deci- 
sion holding Italy responsible would probably have had no great effect, unless 
to strengthen the world-wide opposition to the Italian program. A decision 
holding Ethiopia responsible for the fighting of December 5, unless it could 
have been based upon the conclusion that Wal Wal was Italian territory— 
which it could not have been, especially after the Council action of August 3 
(for that action cut both ways)—would not have weakened the Ethiopian 
position nor strengthened the Italian case or attitude very much, intrinsically, 
but it would have given Italy a strong additional basis for argument and 
propaganda and quite possibly doomed in advance, by an effect of moral 
sabotage, any effective League action to check the Italian venture. 

The actual decision, apart from avoiding this result, did not have great 
influence upon Italian action. By May 1 Rome, whether or not fearing 
defeat in the Wal Wal arbitration, had begun to indicate that wider or more 
extended objectives were to be sought rather than vindication and satisfaction 
in respect to that single incident. From that time on, while not relaxing 
desire and effort for a favorable decision in the arbitration, Rome threw con- 
stantly increasing emphasis on the general economic and political aspects of 
the situation. By the time the decision was rendered, the Wal Wal case had 
been so surrounded and overlaid with other matters that, once its nature and 
negative effects, as described above, had been registered, immediate attention 
had to be turned to the general problem, and the Wal Wal case was forgotten.”° 

The case remains an illuminating clinical study in the organization and 
practice of arbitration and an integral item in the first effective League action 
to halt an aggressor. 


68 Annexes 2/3 and 2/6 to C.49.M.22.1935.VII. 
69 Same, Annex 2/5. 7 Council Minutes, Sept. 4, 
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THE TEST OF AGGRESSION IN THE ITALO-ETHIOPIAN WAR 


By Quincy WRIGHT 
Of the Board of Editors 


The Italo-Ethiopian dispute has, at the time of writing, been dealt with by 
six distinct procedures in addition to direct diplomatic communication be- 
tween the parties: 

(1) Mediation by the League of Nations Council under Article 11, para- 
graph 2, of the Covenant pursuant to the application of Ethiopia on January 
15, 1935. Under this procedure the Council received numerous communica- 
tions from Italy and Ethiopia, considered the question during its meetings 
on January 17, April 15, May 25, July 31—-August 3 and September 4-5, and 
passed several resolutions with the object of facilitating arbitration of the Wal 
Wal incident. 

(2) Arbitration of the Wal Wal incident under Article 5 of the Italo- 
Ethiopian Treaty of 1928.2. The arbitral commission was set up after con- 
siderable pressure upon Italy by the League Council, and its award, announced 
on September 3, 1935, found neither party responsible for this incident.® 

(3) Negotiations between Great Britain, France and Italy, under their 
treaty of 1906.4 The agreement to enter into these conversations was an- 
nounced in the League Council by the British representative on August 3. 
On September 3, the British representative reported to the same body that 
these negotiations had been adjourned on August 18, without results. 

(4) Consideration by the Council under Article 15, paragraph 3, of the 
Covenant, pursuant to Ethiopia’s request on September 5.5 A Committee of 
Five (Spain, chairman, Great Britain, France, Poland, Turkey) presented a 
proposal on September 24 for League assistance to Ethiopia in developing 
police, economic activities, finances, and public services, and visualizing spe- 
cial consideration for the economic interests of Italy. Ethiopia accepted 
this proposal as a basis for negotiation, but Italy rejected it. 

(5) Report by the Council under Article 15, paragraph 4, of the Covenant, 

1 For condensed accounts of this dispute see, League of Nations, Report of the Council 
under Art. 15, par. 4 of the Covenant, Oct. 7, 1935 (1935, VII, 16), Supplement to this 
JOURNAL, p. 1; Geneva Special Studies, 1935, Vol. 6, Nos. 4, 6, 8; Foreign Policy Association 
Reports, 1935, Vol. 11, Nos. 14, 18, 20; Royal Institute of International Affairs, Bulletin of 
International News, 1935, Vol. 12, Nos. 2-10; International Conciliation, Nov. 1935, No. 
314. 2 League of Nations Treaty Series, Vol. 94, p. 413. 

* Text in this Journat, Vol. 29 (1935), pp. 690-698. 

‘ British and Foreign State Papers, Vol. 99, p. 486. 

5 Ethiopia had already made a request for consideration of the dispute under this article 
on March 17, 1935. 

* League of Nations, Dispute between Ethiopia and Italy, Report of the Committee of 
Five to the Council (1935, VII, 15), Supplement to this JouRNAL, p. 27. 
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in accordance with its duty upon its recognition that the conciliatory proce- 
dure under Article 15, paragraph 3, had failed. A Committee of Thirteen 
(all the members of the Council, except the disputing States, under the chair- 
manship of the Spanish representative) made a report on October 57 which 
was accepted unanimously by the members of the Council with the exception 
of Italy. Thus, according to Article 15, paragraph 6, of the Covenant, the 
members of the League, including Italy, were bound not to go to war against 
the disputing State which accepted this report, that is, against Ethiopia. 
This report narrated the course of the dispute in detail, examined the case of 
Italy contained in a voluminous memorandum presented on September 11,8 
and the preliminary Ethiopian reply of September 14,°® and concluded, “from 
the outset of the dispute the Ethiopian Government has sought a settlement 
by peaceful means. It has appealed to the procedures of the Covenant.” 
Italy, on the other hand, though accepting with some reservations the Coun- 
cil’s suggestions in regard to arbitration of the Wal Wal dispute, asserted, 
once this dispute was settled, “that a case like that of Ethiopia cannot be 
settled by the means provided by the Covenant. It stated that, ‘Since this 
question affects vital interests and is of primary importance to Italian security 
and civilization,’ it ‘would be failing in its most elementary duty, did it not 
cease once and for all to place any confidence in Ethiopia, reserving full lib- 
erty to adopt any measures that may become necessary to insure the safety of 
its colonies and to safeguard its own interests.’”’ In the light of “these cir- 
cumstances in which hostilities had broken out between Ethiopia and Italy,” 
the report recommended “that any violation of the Covenant should im- 
mediately be brought to an end.” 

(6) Applications of sanctions against Italy by members of the League under 
Article 16. The Covenant makes it the duty of members of the League to 
apply economic sanctions against, “any member of the League which resorts 
to war in disregard of its Covenants under Articles 12, 13, or 15.” Putting 
this article into effect for the first time, the League has followed closely the 
principles and procedures recommended in the Assembly resolution of Octo- 
ber 4, 1921.19 Particularly was this resolution followed in holding that the 
obligation to apply economic sanctions is an individual obligation of each 
member of the League growing from its ratification of the Covenant, and con- 


7 League of Nations, Report of the Council under Art. 15, par. 4 of the Covenant, Oct. 7, 
1935 (1935, VII, 16); Supplement to this Journat, p. 1. 

® League of Nations, Dispute between Ethiopia and Italy, Memorandum of the Italian 
Government, I Report, II Documents (1935, VII, 11). 

® Dispute between Ethiopia and Italy, Preliminary Observations on the Italian Memo- 
randum, Sept. 14, 1935 (C.358.M.183, 1935, VII). 

10 League of Nations Official Journal, Spl. Supp. No. 6, Oct. 1921, Resolutions and Rec- 
ommendations adopted by the Assembly during its Second Session, pp. 24-26. Reprinted 
in Reports and Resolutions on the Subject of Article 16 of the Covenant (League of Nations 
Publications, 1927, V, 14), p. 42; Q. Wright, ‘The Future of Neutrality,” International Con- 
ciliation, Sept. 1928, No. 242, pp. 75-77. 
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sequently the League organs can only recommend with respect to the moment 
when action is required and with respect to the particular measures which 
are required. A Committee of Six (Portugal, chairman, Great Britain, 
France, Chile, Denmark, Rumania), presented to the Council on October 7 
the conclusion that, “The Italian Government has resorted to war in disregard 
of its covenant under Article 12 of the Covenant of the League of Nations.” !! 
This conclusion was accepted on the same day by 14 members of the League 
(all of the members of the Council except Italy). The Assembly, which had 
adjourned but not concluded its sixteenth ordinary session on September 28, 
was convened on October 9 in order that all the other members of the League 
might have an opportunity to express their judgment on this conclusion. To 
expedite matters, the procedure was followed of giving any member that 
wished an opportunity to express its views, silence being construed as ac- 
ceptance of the conclusions of the Committee of Six. Representatives of 
Austria, Hungary, Italy, and Albania refused to accept the report. The re- 
maining fifty States represented in the Assembly expressly or tacitly ac- 
cepted it. 

With so overwhelming a judgment that Italy was liable under Article 16, 
a Coédrdination Committee to advise members upon the detailed application 
of sanctions and to consist of all members of the Assembly, except the bellig- 
erent States, was recommended by unanimous vote of the Assembly except for 
the vote of Italy. It was recognized that a resolution in the Assembly would 
require absolute unanimity but that a recommendation could be passed by a 
majority vote.!2 This procedure to avoid dilatory action of the aggressor if 
represented on the Codrdination Committee, was preferred to that of expul- 
sion of the aggressor from the League, although the latter procedure seems to 
have been contemplated by Article 16, paragraph 4, of the Covenant. 

The Coérdination Committee recommended during October the following 
types of sanctioning measures against Italy: (1) arms embargo, (2) credit 
embargo, (3) import boycott, (4) export embargo on certain key products, 
all against Italy. It was also recommended under (1) that the arms embargo 
which certain countries had earlier applied against Ethiopia be raised. In 
addition, the Codrdination Committee recommended mutual assistance among 
sanctioning Powers. This committee then adjourned leaving a subcommit- 
tee of Eighteen (Argentina, Belgium, Canada, Czechoslovakia, France, Great 
Britain, Greece, Mexico, Netherlands, Poland, Portugal, Rumania, South 
Africa, Spain, Sweden, Switzerland, Turkey, U.S.S.R.) to continue the co- 
ordination of sanctions. By the 1st of November, proposals one and two had 
been accepted by 51 States, proposals three and four by 49 States, and the 


11 League of Nations, 89th Session of the Council, Oct. 8, 1935, Minutes, 7th Meeting, 
pp. 7-9; supplement to this JourNAL, p. 37. 

12 Sir John Fischer Williams, “The League of Nations and Unanimity,” this JourNat, 
Vol. 19 (1925), p. 481ff, reprinted in Williams, Chapters on Current International Law and 
the League of Nations, London, 1929, p. 431ff. 
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mutual assistance proposal by 41 States. On November 2 the Codrdination 
Committee recommended November 18 as the date for putting into effect 
proposals two, three, and four. Proposal one had already been put into force 


by 51 States.?8 
Council and Assembly discussions and the report of the legal subcommit- 


tee of the Codrdination Committee confirmed and in some instances supple- 
mented the conclusions of the Assembly in the resolutions of 1921. From this 
material it appears that: (a) Participation in sanctions is a definite obligation 
of all members of the League, once a member has gone to war contrary to its 
covenants, and this obligation supersedes, under Article 20 of the Covenant, 
all bilateral and multilateral treaties with the aggressor,!* but (b) sanctions 
have the sole object of stopping hostilities and of repairing the damage done 
by them, not of spreading war nor of punishing the aggressor.5 (c) Further- 


13 League of Nations, Dispute between Ethiopia and Italy, Coérdination Committee, 
Principal Documents (General, 1935, 6, 7, 8); Supplement to this JourNat, p. 53. Ger- 
many ceased to be a member of the League on October 21, 1935. The belligerents, Italy 
and Ethiopia, are not considered in these figures. Of the remaining 56 members of the 
League, four (Dominican Republic, Guatemala, Paraguay and Salvador) were not repre- 
sented in the 16th Assembly, but Salvador and Guatemala accepted all of the recommenda- 
tions in regard to sanctions. Albania, Austria, Dominican Republic, Hungary, and Para- 
guay had not accepted any of these recommendations on Nov. 1, although the Dominican 
Republic had them under consideration. Nicaragua and Venezuela had not accepted but 
had under consideration the third and fourth recommendations on that date. 

14 “Tt is the duty of each member of the League to decide for itself whether a breach of the 
Covenant has been committed. The fulfillment of their duties under Article 16 is required 
from members of the League by the express terms of the Covenant, and they cannot neglect 
them without breach of their treaty obligations.” (Assembly Resolutions, 1921, sec. 4.) 
‘Application of sanctions by a State having a commercial treaty with Italy may, to a greater 
or less degree, prevent the execution of the treaty. Italy would, however, have no legal 
right to complain, since the situation so created would be the result of the provisions of the 
Covenant, which is legally binding on both Italy and the other State and prevails over the 
treaty in question. . . . Since the contracting parties are members of the League, it is clear 
that the treaty (of friendship and non-aggression) must be interpreted subject to Articles 16 
and 20 of the Covenant. It follows that application of sanctions by one of the contracting 
parties against the other is entirely legitimate, even if the treaty contains no reservation re- 
garding the provisions of the Covenant or if one of the contracting parties was not a member 
of the League of Nations at the moment when it concluded the treaty.”’ (Reports by the 
Legal Subcommittee, Codrdination Committee, Principal Documents, First Session, Oct. 11- 
19, 1935 (General, 1935, 6), p. 10; Supplement to this JourNAL, p. 48. 

48 “The unilateral action of the defaulting State cannot create a state of war (presumably 
against members of the League other than its victim) ; it merely entitles the other members 
of the League to resort to acts of war or to declare themselves in a state of war with the cove- 
nant-breaking State; but it is in accordance with the spirit of the Covenant that the League 
of Nations should attempt, at least at the outset, to avoid war, and to restore peace by eco- 
nomic pressure.’’ (Assembly Resolutions, 1921, sec.3.) ‘“The League has two main tasks. 
First to avert war by just and peaceful settlement of all disputes. Secondly, if we fail in our 
first objective, to stop war. It is with the second of these two tasks that we, as members of 
the Assembly, are now concerned.”’ (Mr. Eden, United Kingdom, Records, 16th Assembly, 
15th Plenary Meeting, Oct. 10, 1935, p. 5.) ‘“‘Hitherto, no one, apart from one of the 
parties directly concerned, has alluded to sanctions involving the use of force in the strict 
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more, the economic measures described by the Covenant should be applied 
progressively with regard to their effectiveness in achieving these objects in 
the circumstances and to their consequences for the States applying them.’® 
(d) Thus states participating in sanctions are under no obligation to use 
armed force against the aggressor and may in a broad sense remain neutral 
in the war and even friendly to the aggressor in their diplomatic relations in 
spite of the economic discriminations to which they are obliged to subject it.’* 
(e) While uniformity of action among the sanctioning Powers is desirable, 
the needs of particular States should be considered both in qualifying their 
application of particular sancticning measures and in the extension of eco- 
nomic assistance to them by other States.1* (f) The legal position of mem- 
bers of the League who decline to apply some or all of the sanctioning measures 
recommended (characterized by M. Litvinov as “League deserters”) has not 
been defined. Presumably they have been guilty of a breach of Article 16 


sense of that term. The Swiss delegation takes note of this important fact. The other 
category of sanctions is that of economic and financial sanctions. By their nature and pur- 
pose, such sanctions are not designed to be and, in our eyes, do not constitute hostile acts. 
They aim at exercising moral and particularly material pressure on one of the parties in 
order to induce it to restore peace. . . . We do not consider ourselves bound to take part in 
sanctions which, by their nature and effect, would expose our neutrality to real dangers— 
dangers which we must judge in the full exercise of our sovereignty.” (M. Motta, Switzer- 
land, ibid., p. 6.) “The measures to be taken will be only provisional and designed simply 
to bring about the restoration of peace.” (M. de Porto Seguro, Chile, ibid., 16th Plenary 
Meeting, p. 2.) ‘The sanctions envisaged under the Covenant involve no punitive inten- 
tion, no element capable of wounding the pride of any nation which, under the influence of 
impulsive but transitory feelings, may embark upon a war. They are simply a form of 
pressure intended to bring back as soon as possible to the path of peace the party which has 
left it.’ (M.Zaldumbide, Ecuador, ibid., p. 3.) 

1¢ “Tt is not possible to decide beforehand, and in detail, the various measures of an eco- 
nomic, commercial and financial nature to be taken in each case where economic pressure is 
to be applied.”” (Assembly Resolutions, 1921, sec. 10.) See also, infra, note 18. 

17 See remarks of Swiss representative, supra, note 15. Many of the Assembly orators ex- 
pressed their continuing friendship for Italy, although participating in sanctions, and hoped 
that conciliation might be successful in settling the problem. The Assembly resolution of 
1921 stated: ‘“The interruption of diplomatic relations may, in the first place, be limited to 
the withdrawal of the heads of missions.” (Sec.11.) ‘Consular relations may possibly be 
maintained.” (Sec. 12.) Up to Dec. 1, 1935, there had been no proposal for severance of 
either diplomatic or consular relations between the sanctioning ~»wers and Italy. 

18 Al] States must be treated alike as regards the application ot v. * measures of economic 
pressure, with the following reservations: (a) It may be necessary to recommend the execu- 
tion of special measures by certain States. (b) If it is thought desirable to postpone, wholly 
or partially, in the case of certain States, the effective application of the economic sanctions 
laid down in Article 16, such postponement shall not be permitted except in so far as it is de- 
sirable for the success of the common plan of action, or reduces to a minimum the losses and 
embarrassments which may be entailed in the case of certain members of the League by the 
application of the sanctions.” (Assembly Resolutions, 1921, sec. 9.) See also mutual as- 
sistance proposal of the Codrdination Committee, Oct. 19, 1935, in accord with Art. 16, par. 
3, of the Covenant. 
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of the Covenant, but this does not in itself render them liable to the sanctions 
of Article 16.1® 

Each of these points raises interesting questions of legal interpretation. 
Here, however, attention will be confined to (1) the criteria by which 52 7° 
members of the League decided that Italy was an aggressor and (2) to the 
relation of these criteria to previous tests of aggression. 

The Committee of Six,?4 whose report found that Italy was an aggressor, 
had before it the report of the Committee of Thirteen,?* which narrated the 
history of the controversy. This indicated that Ethiopia had promptly and 
exactly observed League procedure and recommendations, and had taken 
action as the crisis advanced, to avoid hostilities by withdrawing all troops 
behind her frontiers. On the other hand, Italy had delayed progress in arbi- 
tration of the Wal Wal dispute, while she concentrated troops on the Ethiopian 
frontier, and then, when the arbitral award had exonerated Ethiopia from 
responsibility for this incident, had presented charges of a new type, which 
she suggested put Ethiopia out of the protection of the Covenant. In a report 
on Article 11 adopted by the Council and Assembly in 1927, it was suggested 
that if in spite of the procedure under Article 11 “a resort to war takes place, 
it is probable that events will have made it possible to say which State is the 
aggressor, and in consequence it will be possible to enforce more rapidly and 
effectively the provisions of Article 16.”2* Doubtless, no representative on 
the Council, with the material in the report of the Committee of Thirteen be- 
fore him, had any doubt as to who was the aggressor when hostilities broke out 
on October 2. However, the Committee of Six did not base its judgment on 
this general history, but upon a meticulous examination of two questions based 
upon the precise phraseology of Article 16: “(1) Does a state of war exist 
between Italy and Ethiopia? (2) If so, has the war been resorted to in dis- 
regard of Articles 12, 13, or 15 of the Covenant?” 

The first question was answered in the affirmative on the basis of official 
telegrams received by the League from the Italian and Ethiopian Govern- 
ments, including among the former the proclamation of the Italian High Com- 
missioner in East Africa stating that he had “Given orders to the troops to 


18 Assembly Resolutions, 1921, sec. 4, supra, note 14. Sanctions are only applicable against 
a State which has “resorted to war’ in disregard of its covenants under “Articles 12, 13 or 
15.” After German repudiation of the armament clauses of the Treaty of Versailles in the 
spring of 1935, a League committee was appointed to consider the measures to be taken 
against a State which repudiated treaty obligations. (League of Nations Monthly Sum- 
mary, 1935, Vol. 15, pp. 114, 146.) If a breach of treaty endangers the peace, the League 
may take action under Art. 11 of the Covenant which, according to the Assembly resolution 
of 1927, may have a coercive character provided it “does not imply recourse to war.” 
Infra, note 23. 20 The 51 States applying sanctions and Ethiopia. 

21 Supra, note 11. %2 Supra, note 7. 

* League of Nations Monthly Summary, October, 1927, Vol. 7, p. 308; January, 1928, 
Vol. 7, pp. 356, 376-378; Conwell-Evans, The League Council in Action, Oxford, 1929, 
pp. 282-285. 
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cross the Mareb” (defined as the frontier between Eritrea and Ethiopia in the 
Italo-Ethiopian treaty of 1900), and statements of land and aérial operations 
in Ethiopian territory by Italian forces. There was no evidence that either 
Italy or Ethiopia had declared war, nor was there reference to the fact that 
on October 5, the President of the United States had recognized war as exist- 
ing for the purposes of applying the Neutrality Act of August 31, 1935.24 The 
Committee felt that these acts of war, following official declaration of an in- 
tention to invade Ethiopian territory by the Italian command, justified it in 
recognizing that a state of war existed.2> It stated that “it is not necessary 
that war should have been formally declared for Article 16 to be applicable.” 
It is perhaps, idle to discuss whether this precedent supports the contention 
that the phrase, “resort to war” in Article 16 refers to war in the material 
sense or in the legal sense.2® The law seems to be that war in the material 
sense can be converted into war in the legal sense through declaration or rec- 
ognition of its juristic character by the participants or by other States; 7 
consequently whatever the Italo-Ethiopian hostilities may have been before, 
they were war in the legal sense after 50 members of the League (and it may 
be added, the United States) had recognized them as such. Thus it seems 
clear that absence of a declaration or other unequivocal expression of an in- 
tention by one of the belligerents to make war will not hamper the League in 
applying sanctions if the members desire to do so. On the other hand, in the 
absence of such unequivocal expression of intention by one of the belligerents 
(as in the Manchurian hostilities) the League Powers may provide themselves 
with an excuse for not applying sanctions by refusing to recognize the hos- 
tilities as a state of war.?® 

The second question, “Has the war been resorted to in disregard of Articles 


24 United States Department of State Press Releases, Oct. 5, 1935, p. 252. 

% For distinction between “act of war” and “‘state of war’’ see Q. Wright, ‘“Changes in the 
Conception of War,” this JourNaL, Vol. 18 (1924), pp. 756, 763. 

See Sir John Fischer Williams, “The Covenant of the League of Nations and War,” 
Cambridge Law Journal, 1933, Vol. 5, pp. 1-21, reprinted in Some Aspects of the Covenant 
of the League of Nations, Oxford, 1934, p. 292ff. 

27 The writer suggested in 1932, ‘In case a State using military force disclaims an intention 
to make war and the victim can not or does not recognize war, a state of war does not exist 
until such time as third States recognize that it does. . . . Probably recognition by the 
League of Nations Council or Assembly that de facto hostilities have become legal war would 
be adequate evidence that legal war existed so far as the members of the League are con- 
cerned.””? (“When Does War Exist?” this JouRNAL, Vol. 26 (1932), pp. 366-367.) See also, 
ibid., Vol. 18 (1924), pp. 758-760. 

28 “Tn the future, legal war is unlikely to exist unless the Council or the Assembly of the 
League recognizes de facto hostilities as war. It may be assumed that League organs will 
withhold such recognition until they believe that circumstances are opportune for giving 
effect to Article 16 of the Covenant. In other words, recognition of war and recommenda- 
tion that the sanctions of Article 16 should be applied would be effected by the same act of 
the League Council or Assembly.” (Q. Wright, “Collective Rights and Duties for the En- 
forcement of Treaty Obligations,’ Proceedings, American Society of International Law, 
April, 1932, pp. 116-117.) 
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12, 13, or 15 of the Covenant,” was also answered in the affirmative. Recall- 
ing that under Article 12 members of the League agree “in no case to resort to 
war until three months after the award by the arbitrators or the judicial deci- 
sion, or the report by the Council,” the Committee noted that Ethiopia had 
submitted the dispute on the Wal Wal incident to the Council on March 17, 
and the dispute on further matters raised by the Italian memorandum, on 
September 5. On the other hand, Italy in presenting its memorandum on 
September 4 had “reserved full liberty to adopt any measures that may become 
necessary to insure the safety of its colonies and to safeguard its own inter- 
ests.” And on September 22, Italy’s representative had said, “A case like 
that of Ethiopia cannot be settled by the means provided by the Covenant.” 
The committee thought that this attitude ignored the provisions of the Cove- 
nant and also of the Pact of Paris. 


Without prejudice to the other limitations to their right to have re- 
course to war, the members of the League are not entitled, without having 
first complied with the provisions of Articles 12, 13, and 15, to seek a 
remedy by war for grievances they consider they have against other 
members of the League. The adoption by a State of measures of security 
on its own territory and within the limits of its international agreements, 
does not authorize another State to consider itself free from its obligations 
under the Covenant. 

The Pact of Paris of August 27, 1928, to which Italy and Ethiopia are 
parties, also condemns “recourse to war for the solution of international 
controversies” and binds the parties to the Pact to seek by pacific means 
“the settlement or solution of all disputes or conflicts, of whatever nature 
or whatever origin they may be, which may arise among them.” 


The Committee therefore concluded that a state of war existed and that it 
had been resorted to by Italy “in disregard of its covenant under Article 12 
of the Covenant of the League of Nations.” 

In discussing the concept of aggression in international law in an earlier 
number of the JourNAL,”® the writer pointed out that the League has discussed 
three tests of aggression. One test, proposed in connection with disarmament 
discussions, regards the State responsible for the first act of war, especially 
by invasion of foreign territory, as the aggressor. Another test, which has 
arisen in connection with claims for reparation after hostilities have ceased, 
regards the State under the least defensive necessity at the time hostilities 
began, as the aggressor. A final test has actually been applied in most of the 
disputes involving hostilities before the League. Instead of examining the 
temporal priority of the belligerents in committing acts of war or the moral 
necessities of the belligerents at the time fighting began, the League has ex- 
amined the willingness of the belligerents to stop fighting when invited to do 
so. This test assumes that a State is an aggressor if it refuses to accept an 
armistice proposed in accordance with a procedure which it has accepted to 


** This JourNAL, Vol. 29 (1935), p. 381ff. 
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implement its no-force obligation. This has usually been the most practical 
test to apply because it has generally been difficult to determine who com- 
mitted the first act of war or invasion,*° and it generally requires a consider- 
able time to collect the evidence necessary to determine who was laboring 
under the greatest sense of defensive necessity. 

In the Italo-Ethiopian case it was at one time suggested that before de- 
termining the aggressor, a stop-fight invitation should be sent to both bellig- 
erents.*!_ This was, however, considered unnecessary because in this case the 
aggression of Italy was so flagrant that such a proposal would have ap- 
proached the ridiculous. A history of events for six months indicated that 
this was not a sudden invasion, precipitated by unexpected events, but the 
result of a deliberate plan. Italy had formally reserved “full liberty to adopt 
any measures that may become necessary” weeks before the hostilities oc- 
curred. Italy’s commander in East Africa had publicly proclaimed the order 
to invade Ethiopian territory in spite of the Ethiopian withdrawal of its troops 
thirty kilometres behind the frontier. Thus there was no difficulty in applying 
at once the first and second tests. Italy had initiated hostilities without 
defensive necessity. 

It is probable that the League will seldom be confronted by so flagrant a 
case of aggression presenting so little difficulty in applying tests. The fla- 
grancy of this aggression is indicated by the fact that the Italian representa- 
tive was able to say almost nothing relevant in defense of his country’s acts. 
Instead his remarks were for the most part based on the conception that war 
is a legitimate instrument for securing justice, or even for promoting policy. 
In his speech to the Assembly on October 10,3? Baron Aloisi, the Italian repre- 
sentative, objected that the League had not paid sufficient attention to the 
memoranda of Italy outlining its grievances against Ethiopia; that it had not 
given him adequate opportunity to reiterate these grievances at the time the 
decision was taken that war existed; that it had not applied Article 16 in the 
Manchurian and Chaco disputes; that Italy had done much more for civiliza- 
tion than Ethiopia; that Ethiopia, because of its backwardness and failure 
to live up to the conditions on which it was admitted to the League, had ceased 
to be a member or at least should be ejected under Article 16, paragraph 4, or 
placed under a mandate under Article 22; that Italian interests in Ethiopia 
had been recognized in treaties with France and Great Britain; that the 
League cannot force the course of history but must harmonize the parts of the 
Covenant which relate to “evolution” with those parts which relate to “con- 
servation” by a greater “elasticity”; and that the League should recognize 


3° The arbitration commission was unable to determine who fired the first shot in the 
Wal Wal incident. This Journat, Vol. 29 (1935), p. 697. 

31 “A third school suggests the following traditional method—first, inviting both parties to 
accept a truce under League control and then declaring the one that refused as the aggres- 
sor.” New York Times, Oct. 5, 1935. 

32 Records, 16th Assembly, 15th Plenary Meeting. 
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Italy’s expression of this new spirit—“this imperative necessity of life.” 
“Caught as she is,” he added, “in the tide of her full spiritual and material 
development, but confined by historical vicissitudes and international restric- 
tions within territorial limits which are stifling her, Italy is the country which 
must make her voice heard in this assembly of the States as the voice of the 
proletariat calling for justice.” 

All of this seemed to bear upon conditions or injustices, legal, political, eco- 
nomic, social, or moral, alleged to exist in Ethiopia and in the world in general 
and which Italy proposed to remedy by going to war. Baron Aloisi did not 
deny that Italy had gone to war, had intended to go to war, and had not ex- 
hausted the period of pacific procedure required by Article 12. 

The fact that such an argument was presented and was thought to have some 
propaganda, if not legal value, indicates that the concept of war as a legitimate 
instrument, whether of policy or of justice, has not yet been superseded in 
popular thinking by the concept implicit in the Covenant and the Pact of 
Paris that war is illegitimate as an instrument for any purpose except indi- 
vidual or collective defense against a State which has already gone to war.** 
This is not surprising when it is realized that throughout most of history the 
concept that offensive war may, under certain circumstances, be a legitimate 
instrument, has been accepted. Since the time of St. Augustine, the Catholic 
Church has supported the idea that war is just when it is used as an instrument 
of justice.*4 

Theologians and canonists of the Middle Ages were not lovers of war and 
sought to limit its use by insisting that it must be made by proper authority 
with the sole intention of promoting a state of more general justice, that it 
may only be used when pacific means are unavailable to prevent or repair 
injustice or to punish the wrong-doers, and that it may not be used even then 
if its hardships would be disproportionate to the injustice it seeks to remedy. 
Careful application of these limitations would doubtless reduce to a vanish- 
ing point the occasions when war could properly be used in the present age in 
which pacific procedures are available for all States, for all types of disputes, 
and in which war is more destructive than ever before. Yet in the Catholic 

3 Q. Wright, “The Meaning of the Pact of Paris,’”’ this Journat, Vol. 27 (1933), p. 50ff; 
“The Concept of Aggression in International Law,” ibid., Vol. 29 (1935), p. 375ff; Budapest 
Articles of Interpretation, The International Law Association, Report of the 38th Confer- 
ences, p. 67. 

34 ase a (La Doctrine Scolastique du Droit de Guerre, Paris, 1919, p. 1) believes that, 
in the Middle Ages, Catholic doctrine considered war just only when the State against which 
it was waged had been guilty of a fault deserving punishment. Robert Regout (La doctrine 
de la guerre juste de Saint Augustin a nos jours d’aprés les théologiens et les canonistes catho- 
liques, Paris, 1935), differing from this, finds that from the beginning the Catholic doctrine 
held that a war might be just if intended to repair an injustice, even if the State responsible 
for the injustice was not “at fault.’’ It is clear that Victoria, Grotius, and later writers ad- 
mitted this conception of just war, 7.e., reparation, as well as defense or punishment might be 


just causes of war. See Wright, “The Outlawry of War,” this Journat, Vol. 19 (1925), pp. 
89-94. 
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theory these were but limitations upon the application of the concept that war 
is a suitable instrument of justice.*® 

The Covenant, with hesitation, and the Pact of Paris with more firmness, 
proceed upon a different hypothesis—that war is not a suitable instrument for 
anything except defense against war itself, actual or immediately threatened. 
Thus, under these instruments, the tests of “just war” have changed from a 
consideration of the subjective ends at which it is aimed to a consideration of 
the objective conditions under which it was begun and is continued.*® 

The writer does not wish to depreciate the important contributions made 
to the jus ad bellum by the great medieval and early modern writers and does 
not deny the possibility of adapting their theories to modern conditions, but 
he believes that the conditions of war and of pacific settlement have so changed 
that the theory which has been accepted today is rather a new theory of just 
war than merely a new application of the old theory. This new theory has 
developed historically, not out of the medieval concept, but out of the con- 
cepts of nineteenth century international law, which treated war not as an 
instrument but as an evil which, in a disorganized world, could not be con- 
trolled. Consequently, under such conditions, the law could contribute most 
by abandoning the jus ad bellum and confining itself to the jus in bello, that 
is, to rules of war and neutrality for limiting the severity of belligerent opera- 
tions and preventing their spread.87 With the post-war effort at world or- 
ganization, the jus ad bellum again becomes the predominating feature of 
international law, but with a concept which no longer attempts to distinguish 
between the justice or the injustice of the belligerent’s causes, but instead, 
attempts to distinguish between the fact of aggression or the fact of defense.§ 

Thus the only remarks of Baron Aloisi which might seem to have some 
relevance to the question of Italy’s liability under Article 16 were the few in 
which he alleged the necessity of self-defense. He said: 


Italy has been forced by the League’s failure to act, to trust solely to 
her own resources to ward off a danger which was continually becoming 
greater and more imminent. The mobilization of more than a million 
men decided upon a few days ago by the Ethiopian Government, was the 
culminating and decisive fact which filled to overflowing the measure of 
what Italy could prudently tolerate, since it finally showed that the ag- 
gressive attitude which Ethiopia had unceasingly maintained, had now 
become an immediate danger, obliging Italy to adopt adequate measures 
of a military character. 


3% Regout, op. cit., pp. 22, 313-14. 38 Supra, note 33. 

37 “Grotius, surveying the history of man, sought to ameliorate the evils of an institution 
which he could not destroy. Time has vindicated his fruitful choice. His successors have 
been guided by his example.” J.B. Moore, International Law and Some Current Illusions, 
1924, p. 37. See also Wright, ‘(Changes in the Conception of War,” this JourNat, Vol. 18 
(1924), p. 757. 

38 That this distinction was not important in the medieval concept is indicated by the fact 
that the discussion of just war dealt mainly with the justice of ‘offensive war.’’ See Re- 
gout, op. cit., p. 309. 
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He also cited statements in the United States Senate and in the British and 
Italian preliminary correspondence on the Pact of Paris regarding the relation 
of self-defense to the obligations of the Pact of Paris which, he said, “Proved 
that the Pact places no restriction or limitation upon the right of legitimate 
defense, and that every State is entitled to decide in its own discretion, whether 
circumstances require it to resort to an act of legitimate defense.” °® 

The Committee and the members of the League acted on the assumption, 
which the League has acted upon on all previous occasions when confronted 
with the problem, that the appreciation of the legal value of allegations of de- 
fensive necessity is not determined by the assertion of the party making 
them,*° and in this instance they found that Italy was not acting under a 
defensive necessity. 


%* For analysis of the effect of these statements, see Wright, ‘“Meaning of the Pact of 
Paris,”’ this JouRNAL, Vol. 27 (1933), p. 42ff. 

40 Tbid., p. 44ff.; “The Concept of Aggression in International Law,’’ this JournNaL, Vol. 
29 (1935), p. 387; Lauterpacht, The Function of Law in the International Community, Ox- 
ford, 1933, pp. 177-182. 


ACCEPTANCE OF THE GENERAL TREATY OF 
INTER-AMERICAN ARBITRATION 


By Denys P. Myers 


Research Director, World Peace Foundation; Research Librarian, 
Fletcher School of Law and Diplomacy 


On April 1, 1935, the Senate gave its advice and consent to the ratification 
of the General Treaty of Inter-American Arbitration signed at Washington 
January 5, 1929. An attached reservation was a revision of one of two 
reservations included in a resolution of advice and consent which the Senate 
had adopted on January 19, 1932. This is one of the somewhat rare in- 
stances of the reconsideration of a reservation by the Senate,' in this case 
resulting in improvement of a condition imposed by that body. 

The Conference on Conciliation and Arbitration held at Washington 
December 10, 1928-January 5, 1929, pursuant to a resolution of the Sixth 
International Conference of American States, produced two instruments. 
The Convention on Inter-American Conciliation was acted upon by the 
Senate February 20, 1929, was ratified February 26 and entered into force for 
the United States March 27, 1929.2. The arbitration treaty was submitted 
to the Senate by the President January 26, 1929.2 The Senate Committee 
on Foreign Relations heard Secretary of State Kellogg on February 13, 
1929, concerning the authority to make the special agreement, the difference 
between legal and political questions and the extent to which questions of 
interest to Senators, such as control of the Panama Canal Zone, would fall 
within the scope of the treaty.‘ Nearly three years later, on January 19, 
1932, the treaty was reported to the Senate with two proposed reservations, 
as follows: ® 

with the understanding, to be made a part of such ratification, that the 
special agreement in each case shall be made only by the President, and 
then only by and with the advice and consent of the Senate, notwith- 
standing any provisions of the treaty to the contrary; 


Also, with the understanding, to be made a part of such ratification, 
that the provisions of this treaty shall not be applicable to pending 


1 See List of Treaties Submitted to the Senate, 1789-1934, Nos. 728, 779 and 843. The 
resubmission of treaties for advice and consent to revision of the text has, however, occurred 
in 23 instances and the Senate has requested the return of a treaty six times. 

? United States Treaty Series, No. 780; this JourNAL, Vol. 23 (1929), Supp., p. 76. 

* Senate Executive AA, 70th Cong., 2d sess.; Congressional Record, Vol. 75, p. 2240. 
For text of the treaty see also this Journat, Vol. 23 (1929), Supp., p. 82; United States 
Treaty Series, No. 886. 

‘General Treaty of Inter-American Arbitration. Hearing before the Committee on 
Foreign Relations, United States Senate . . . Feb. 13, 1929 (Confidential). 

5 Congressional Record, Vol. 75, p. 2243. 
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international questions or controversies or to those which may arise in 
the future relative to acts prior to the date on which said treaty goes 
into effect, or to controversies arising under treaties negotiated prior to 
the date on which said treaty goes into effect. 


The first reservation aroused nocomment. To thesecond, Senator Robert 
M. LaFollette objected on the ground “that if there are any treaties or 
subjects which the Senate does not feel should come under the scope of this 
treaty,’”’ they should be specifically excepted. Senator Borah as chairman 
of the Committee on Foreign Relations said that eight signatories had ex- 
cluded instruments in force from the retroactive application of the treaty.® 
He cited the construction of the canal treaty as one matter ‘‘we could not 
refuse to arbitrate’ under the treaty unless it was excluded. The reserva- 
tion respecting the special agreement provoked no debate, being regarded as 
expressing a standard attitude of the Senate notwithstanding its unusual 
form. The resolution itself was adopted without a record vote. 

The Department of State was unwilling to advise the President to proceed 
to ratification of the treaty with the Senate’s conditions attached. The 
reservations were inconsistent with the attitude, adopted by the United 
States delegation in the conference, of signing without any reservations.’ 
The second reservation was construed as “substantially to nullify” the treaty, 
so limiting its scope that it would add nothing to the existing treaties.® 
Regarded at the time of its negotiation as a step toward developing the scope 
of arbitration to its maximum, the treaty was useful to the United States 
only if it advanced the bounds of obligatory arbitration with Latin America. 
None of the 25 general arbitration treaties with European countries were so 
restricted. The reservation would reciprocally limit the application of the 
treaty so as to exclude all pending or future questions which Latin American 
countries might desire to refuse to arbitrate under existing treaties with the 
United States; and it would reciprocally generalize this exclusion to the 
relations of the United States with all the parties to the treaty instead of 
leaving the reservations of the other countries applicable to the “particular 
situations in their foreign relations’? which they were designed to affect.® 
The Department of State is the depository of ratifications of the treaty and 


6 The statement was not strictly accurate. Only the reservations of Bolivia, Ecuador and 
Venezuela excluded questions or matters controlled or governed by treaties in force. El 
Salvador specified its acceptance was confined to questions arising “under treaty or otherwise 
subsequent to the present convention.’’ Chile excluded “questions which have their origin 
in situations or acts antedating” the treaty. Honduras added pending questions to a 
similar reservation. Costa Rica maintained the jurisdiction of arbitration conventions in 
force, while for Guatemala prior treaties were not altered or modified. None of the fore- 
going nor the reservations made by six other states is the equivalent of the Senate’s exclusion 
of “controversies arising under treaties negotiated prior” to the arbitration treaty. 

7 Proceedings of the International Conference of American States on Conciliation and 
Arbitration, p. 610. 

® Congressional Record, April 1, 1935, Vol. 79, p. 4934 (daily edition). 

® Exec. F, 73d Cong., 2d sess., pp. 2-3. 
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therefore in a way its manager. Its delegation to the Seventh International 
American Conference emphasized the policy of the “good neighbor’ adopted 
in March, 1933, and in that spirit the Secretary of State seconded a resolution 
urging all the American states to become a party to the inter-American 
arbitration treaty and four other ‘“‘peace instruments.” !° The President on 
February 19, 1934, resubmitted the treaty to the Senate, inviting its atten- 
tion to the Secretary of State’s observations and requesting its action ‘with 
a minimum of reservations.” 

The Committee on Foreign Relations, having heard representatives of the 
Department of State, came to the unanimous conclusion “that the second 
reservation was entirely unnecessary by reason of the terms of the treaty 
itself.””11_ The Senate’s reasoning was explained by the chairman of the 
committee. Article 2 excepts from arbitration controversies “which are 
within the domestic jurisdiction of any of the parties to the dispute and are 
not controlled by international law’ and those which “affect the interest or 
refer to the action of a state not a party” to the treaty. Those exceptions 
from the general jurisdiction of the treaty respecting international differences 
arising by virtue of a claim of right, and susceptible of decision by the applica- 
tion of the principles of law, were deemed sufficient. The Senate agreed to 
drop the reservation. 

The remaining reservation the committee felt called upon to “‘strengthen.”’ 
The clause “notwithstanding any provisions of the treaty to the contrary” 
was eliminated by the committee and “provided two-thirds of the Senators 
present concur’ was added. The Committee of the Whole assented to this 
without discussion and the Senate agreed to the following: ” 

Resolved (two-thirds of the Senators present concurring therein), That 
the Senate advise and consent to the ratification of Executive F, 
Seventy-third Congress, second session, a general treaty of inter- 
American arbitration, signed at Washington on January 5, 1929, with 
the understanding, to be made a part of such ratification, that the special 
agreement in each case shall be made only by the President, and then 
only by and with the advice and consent of the Senate, provided two- 
thirds of the Senators present concur. 

The treaty was ratified by the President and entered into force for the 
United States on April 16, 1935. It is the first general arbitration treaty 
to which the United States is a party that does not provide in its text for the 
Senate’s approval of the special agreement. The reservation, however, 
reaffirms a condition which the Senate has insisted upon since it was inserted 
in the defeated Olney-Pauncefote arbitration treaty with Great Britain of 
January 11, 1897. 

The reservation as the latest technical form and newest text of an old 
contention deserves examination. ‘This understanding relates to Article 4 

1° Seventh International Conference of American States, Final Act, p. 20. 

11 Congressional Record, April 1, 1935, Vol. 79, p. 4934 (daily edition). 

12 Congressional Record, April 1, 1935, Vol. 79, p. 4935 (daily edition). 
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of the treaty, which provides that the parties shall formulate the special 
agreement defining the controversy to be arbitrated; if they fail to reach an 
accord, “‘the agreement shall be formulated by the court.” Secretary of 
State Kellogg before the Senate Committee on Foreign Relations on Febru- 
ary 13, 1929, presented the case for not submitting special agreements to the 
Senate, which had been provided in arbitration treaties since 1908. Defini- 
tion of the subject-matter to be arbitrated was a purely legal question, which 
was everywhere intrusted to the executive except in the United States and in 
a few Brazilian treaties, he said. The obligation to arbitrate was in the 
“treaty, which authorized the arbitration of judicial questions only. Political 
questions could not be arbitrated and their distinction from judicial questions 
was “‘so clear that no lawyer can make a mistake about that.”’ 

Previous arbitration treaties of the United States from 1908 onward have 
contained a stipulation “that on the part of the United States such special 
agreements will be made by the President of the United States, by and with 
the advice and consent of the Senate thereof.” It is difficult to believe that 
the present understanding means the same: “The special agreement in each 
case shall be made only by the President, and then only by and with the 
advice and consent of the Senate, provided two-thirds of the Senators present 
concur.” 

The words “only . . . and then only” were evidently inserted out of 
consideration for the arguments of the Secretary of State and the obvious 
desirability of reducing reservations to a minimum. The adverb “then” 
suggests that the two steps are disparate rather than simultaneous. Refer- 
ring to Article 4, it appears that the special agreement shall be formulated 
“by common accord,” and the understanding stipulates that it “shall be 
made only by the President.” An agreement made by common accord is 
fully concluded. Article 4 proceeds with a provision for formulation of the 
agreement by the court, if the parties do not reach direct accord. ‘Then’ 
having its disparate meaning of ‘next in order,’”’ would make the second 
clause refer to this contingency, and it would follow that the Senate stipu- 
lates that its advice and consent by a two-thirds vote is required only for 
an agreement formulated by the court. 

So read, the understanding might meet the long-held executive views that 
formulation of a special agreement is an exercise of legal judgment pure and 
simple and that the President can be depended upon to defend the interests 
of the country within the jurisdiction prescribed by a general arbitration 
treaty, if he can reach an accord with the other party concerning the terms 
of reference. This is still far from leaving the formulation of the agreement 
to a purely automatic legal process. The court would presumably attempt 
such aformulation. If it should have occasion to make the effort, the Senate 
insists upon its advice and consent to the result. 


18 General Treaty of Inter-American Arbitration, Hearing before the Committee on Foreign 
Relations, United States Senate, p. 11. 
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By ratification of this treaty the United States has finally after 45 years 
realized the principal object of the First International Conference of Ameri- 
can States.“ A useful feature of the treaty is its inclusion among questions 
having a ‘“‘judicial character” of the four categories defined in Article 13 of 
the Covenant of the League of Nations and made the basis of the compulsory 
jurisdiction of the Permanent Court of International Justice by Article 36 of 
the Statute. 

The treaty enters into force on the deposit of ratifications with the Depart- 
ment of State. It has accordingly been in force for the Dominican Republic 
(September 27, 1929) and Guatemala from October 28, 1929, and for other 
states as follows: © El Salvador, December 28, 1929; Mexico, January 8, 
1930; Chile, February 27, 1930; Cuba, November 8, 1930; Brazil, January 
25, 1932; Nicaragua, June 15, 1932; Venezuela, September 1, 1932; Panama, 
January 20, 1933; Haiti, April 4, 1933; Peru, May 23, 1934; United States, 
April 16, 1935. The Argentine Republic did not sign, and Bolivia, Colom- 
bia, Costa Rica, Ecuador, Honduras, Paraguay and Uruguay have yet to 
deposit ratifications in response to the resolution of the Seventh International 
Conference of American States. 

A protocol of progressive arbitration was signed at the same time as the 
treaty. It provides that any party “may at any time deposit with the 
Department of State of the United States an appropriate instrument 
evidencing that it has abandoned in whole or in part the exceptions from 
arbitration stipulated in the said treaty or the reservation or reservations 
attached by it thereto.’’'* Reservations were attached to the treaty on 
behalf of Bolivia, Chile, Colombia, Costa Rica, Dominican Republic, Ecua- 
dor, El Salvador, Guatemala, Honduras, Mexico, Paraguay, Uruguay and 
Venezuela, on signing, and by the United States on ratification. The proto- 
col has been ratified by Chile, Dominican Republic, El Salvador, Guatemala, 
Haiti, Mexico, Nicaragua and Venezuela. Ratifications are required by the 
Argentine Republic, Bolivia, Brazil, Colombia, Costa Rica, Cuba, Ecuador, 
Honduras, Panama, Paraguay, Peru, United States and Uruguay before 
there is a system of inter-American arbitration capable of pmeenninene within 
itself. 

The American states have practiced lip service to arbitration more sedu- 
lously than any other group. They have extensively put it into practice in 
painless instances where it interfered little with a state’s having its own way 
and also getting some law onitsside. The fruitful formulas of pacific settle- 


4 For the arbitration treaty elaborated at that Conference in 1890 see James Brown 
Scott, International Conferences of American States, 1889-1928, PP. 40-45 (Carnegie En- 
dowment for International Peace, 1931). 

15 Department of State, Treaty Information Bulletin, Nos. 1, 4, 5, 14, 28, 33, 34, 40, 43, 
53, at p. 1. The National Congress of Honduras approved the treaty February 12, 1934. 

16 Proceedings of the International Conference, op. cit., p. 692; ithis JournaL, Vol. 23 
(1929), Supp., p. 88. 
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ment which are in force are all of extra-American origin and mostly of extra- 
American application. The inter-American treaty of arbitration is good as 
far as it goes, and a prime reason for its slow entrance into force has been the 
absence of the United States from the list of the states bound by it. Now 
that the United States is under its régime, other states can no longer use its 
absence as their excuse. 


THE PROCLAIMING OF TREATIES IN THE UNITED STATES 


By Henry 


Assistant Professor of History and Government, St. Lawrence University 


The recent case of Factor v. Laubenheimer ! raised several interesting ques- 
tions with regard to the date of effectiveness of the extradition treaty between 
the United States and Great Britain, signed at London, December 22, 1931,? 
and the effect, if any, of the President’s proclamation of the treaty upon its 
status as law of the land of the United States. Article 18 of the treaty pro- 
vided that it was to “come into force ten days after its publication, in con- 
formity with the forms prescribed by the laws of the high contracting parties.” 
Ratifications were exchanged at London, August 4, 1932; the President issued 
a proclamation in the usual form containing the treaty, as of the date August 
9, 1932; ® but the British Government withheld the issuance of an Order-in- 
Council containing the treaty, apparently to avoid affecting the result in the 
Factor Case.* Counsel for the petitioner argued that the treaty was in force, 
but the Supreme Court, without going into the merits of the contention, fol- 
lowed the State Department, which appeared not to have recognized the treaty 
asin force ineither country. The court, after examining the terms of the 1931 
agreement found that even if it had come into effect as contended it would not 
have abated the pending proceedings.® In several previous cases incidentally 
involving Presidential proclamations of treaties, the court has also been able 
to dispose of the principal issues raised without pronouncing upon the status 
and effect of such proclamations.* On some future occasion, perhaps, the 
court may find it necessary to rule squarely upon the relation of the Presi- 
dent’s proclamation of an international agreement to its status in domestic 
law. The present discussion is devoted to an examination of that relation, 
which includes the date of effectiveness of a treaty; the history of the use of 
the proclamation; and the effect of the proclamation upon the status of the 
treaty as law of the land. 


DATE OF EFFECTIVENESS OF A TREATY 


The date of effectiveness of a treaty (7.e., the date upon which its obligation 
as an international agreement comes into force or the date upon which it is 
regarded as a perfected instrument under international law) is a matter pri- 


1788S. Ct. Rep., L. Ed. 151-172; 290 U. S. 276; also this Journat, Vol. 28 (1934), p. 149; 
Treaty Information Bulletin No. 53 (Feb., 1934), p. 10. 

247 Stat. 2122. * The proclamation is appended hereto, infra, p. 78. 

4 Hudson, M. O., “The Factor Case and Double Criminality in Extradition,” this Jour- 
NAL, Vol. 28 (1934), pp. 274, 276, n. 10. 

578 S. Ct. Rep., L. Ed., 162. § Infra, n. 50-56. 
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marily of international concern. That date is determined in accordance with 
the design of the parties.?’ Provision therefor may be made in the treaty 
itself § or by subsequent agreement.? In the absence of express provision, it 
is usually presumed that the customary international rules apply.’° In the 
event of a dispute between the parties relative to the date, an international 
tribunal with adequate jurisdiction could properly decide the matter." 
The date of effectiveness of an instrument should be distinguished from 
the date upon which its substantive provisions become applicable.'* The two 
dates may or may not coincide. Application of the provisions of an agreement 
may involve: (1) Performance prior to the date upon which the instrument 


7 Hyde, C. C., International Law (Boston, 1922), 2 vols., Vol. II, p. 49. 

8’ The date may be determined variously, thus: 

(1) Declared date: The Universal and Pan American Postal Unions have regularly used 
this method from their beginnings; e.g., General Postal Union Convention, signed at Berne, 
Oct. 9, 1874, effective by Art. 19, July 1, 1875 (19 Stat. 577); Spanish American Postal Con- 
vention, signed at Madrid, Nov. 13, 1920, effective by Art. V, Jan. 1, 1921 (42 Stat. 2141). 
The following multipartite conventions also contain declared dates of effectiveness: Radio, 
1906, Art. 22 (37 Stat. 1565), 1912, Art. 22 (36 Stat. 1672), 1927, Art. 23 (45 Stat. 2760); 
Metric, 1875, Art. 14 (20 Stat. 709); Publication of Customs Tariffs, 1890, Art. 15 (26 Stat. 
1518); Fur Seals, 1911, Art. 16 (37 Stat. 1542). Vide, discussion, Hudson, M. O., Interna- 
tional Legislation (Washington, 1931), 4 vols., Vol. I, p. liv. 

(2) Date dependent upon the state of ratifications: The terms of these provisions may be ex- 
ceedingly diverse and they are frequently poorly drafted. Vide, general discussion, Hudson, 
loc. cit., n. 8, supra. A good example of the visualization of difficulties and of provision 
therefor may be found in the Convention and Protocol for the Abolition of Import and Ex- 
port Prohibitions and Restrictions, opened for signature at Geneva, Nov. 8, 1927, and the 
Supplementary Agreement and Protocol opened for signature at Geneva, July 11, 1928 (46 
Stat. 2461). Bipartite agreements obviously may cause less difficulty under this method 
than multipartite arrangements. 

(3) Meeting of signatories: A few treaties, dealing usually with matters on which there 
must be concerted action, provide for a meeting of the signatories to consider when and 
under what conditions the treaty shall be put into effect. E.g., Conventions on Protection 
of Submarine Cables, 1884, Art. 16 (24 Stat. 989); Opium, 1912, Art. 23 (38 Stat. 1912); Im- 
port and Export Prohibitions, etc., 1927, Art. 17 (46 Stat. 2461). 

* F.g., an agreement to put into effect the Convention of 1884 on the Protection of Sub- 
marine Cables, concluded at Paris, July 7, 1887 (25 Stat. 1425); Protocol providing for the 
entry into force of the Convention and Protocols for the Suppression of the Abuse of Opium 
and other Drugs, signed at The Hague, Jan. 23, 1912, and July 9, 1913, signed at The Hague, 
June 25, 1914 (1914 For. Rel. 924). 

10 “Unless there is stipulation as to the time when a treaty becomes effective, it is binding 
upon the signatory states from the date of signing, providing it is subsequently ratified.” 
Wilson and Tucker, International Law, 8th ed. (Boston, 1922), p. 212. Vide, also, Hyde, 
op. cit., pp. 49-50. 

11 F.g., the Statute of the Permanent Court of International Justice, Art. 36, confers juris- 
diction upon the court in legal disputes concerning ‘‘(a) the interpretation of a treaty” and 
“(b) any question of international law; . . .” 

12 “The date of an instrument’s coming into force is not necessarily the date when its sub- 
stantive provisions become applicable; the latter will depend upon the terms of the obligation 
assumed.” Hudson, op. cit., n. 8, supra, pp. liv—lv, citing Ernest Mahaim, 11 Revue de drott 
international et de législation comparée (1930), p. 127ff. 
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comes into force, affecting a situation existing also prior to that date (in which 
case it may be said that the subsequent perfection of the agreement operates 
to ratify the acts already done in accordance with the treaty stipulations) ; 1 
(2) Performance subsequent to the date of effectiveness affecting a situation 
existing prior thereto; 1* (3) Performance subsequent to the date of effective- 
ness affecting a situation existing also subsequent thereto. This latter type 
of provision is the one most frequently found, particularly in arrangements 
dealing with private rights and vested interests.'5 

It would seem that a bipartite agreement has but one date of effectiveness, 
whether the undertaking assumed is unilateral or bilateral. Under a multi- 
partite arrangement conceivably there could be a separate date of effective- 
ness for each of the parties, depending upon the terms of participation in the 
agreement.1¢ 

Since the date for the coming into force of an agreement is expressly or 
impliedly part of the international arrangement, it cannot legally be altered 
by any unilateral act of an obligated party. Hence, whatever the effect of 
proclaiming, publishing, or promulgating an agreement infraterritorially, the 
state is bound as of the date of effectiveness of the treaty.17 An arrangement 
may, however, as in the case of the 1931 extradition treaty between the United 
States and Great Britain, condition its coming into force internationally upon 
its being published domestically.18 Then the publication is part of the 


13 F.g., the 1920 Universal Postal Union Principal Convention, Art. 30 (42 Stat. 1971), 
declares that the new régime established therein should come into force Jan. 1, 1922, but 
“each country is, however, authorized to put the postage rates into force before the above 
mentioned date, on condition of informing the International Bureau to that effect, etc.’’ 
Article 6 of the Transient Provisions of the Metric Convention of 1875 (20 Stat. 709) pro- 
vides: ‘“The immediate formation of the international committee is authorized, and that 
body, when formed, is hereby empowered to make all necessary preparatory examinations 
for the carrying into effect of the convention, without, however, incurring any expense before 
the exchange of the ratifications of the said convention.”’ * Vide, also the Transitory Article 
of the First Protocol of the Principal Convention of the Pan American Postal Union, of Nov. 
9, 1926 (45 Stat. 2409) which obligates the Administration of Panama to advance funds for 
the establishment of the Transfer Office at the Canal Zone. 

4 F.g., Definitive Treaty of Peace, United States and Great Britain, concluded at Paris, 
Sept. 3, 1783 (8 Stat. 80): Art. 4, relating to “all bona fide debts heretofore contracted,” and 
Art. 5, relating to estates, etc., which had been confiscated by the American States during the 
previous several years. 16 Hyde, loc. cit. 16 Hudson, op. cit,, n. 8 supra, p. liv. 

17 “Proclamation, however, is a national and not an international act. When the ratifica- 
tions of a treaty are exchanged, the agreement has gone into force, unless otherwise specifi- 
cally provided in the treaty, at least as between the two governments. Thelaw or practice of 
@ particular country may require promulgation of the treaty in one form or another, but 
unless promulgation is specially provided for in the treaty, the absence of such usage or re- 
quirement, or even the omission to carry out the requirement when it exists, is of no signifi- 
cance as to the international obligation of the treaty.’’ Miller, H., Treaties and Other 
International Acts of the United States of America, (1931-), Vol. I (Short Print), pp. 19-20. 

18 Art. 18 of the treaty in question appears to have been unhappily drafted because the 
dates of publication might not have coincided, and did not do so in fact. It might easily 
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method of determining the date of effectiveness, whatever legal validity the 
act of publication may have under the public law of the state concerned. 
Since, as Professor Hudson has properly pointed out, “no form is prescribed 
by law for the publication of treaties” in the United States,’® our inquiry 
leads to an examination of the history, status, and legal effect of the Presi- 
dent’s proclamation of a treaty. 


THE PRACTICE OF PROCLAIMING TREATIES 


The history of the practice of the publishing of treaties in the United States 
reveals different treatment for each of the following types of agreements: 
(1) those with foreign nations which have been submitted to the Senate for 
its advice and consent to ratification and which have been perfected inter- 
nationally by the President; (2) other so-called Executive Agreements, which 
are not submitted to the Senate for its advice and consent to ratification but 
which may be transmitted to that body for its information; 7° and (3) those 
with the Indian tribes. 

(1) Instances of the proclaiming of treaties concluded with foreign nations 
under the authority of the Continental Congress or of the Confederation Gov- 
ernment may be found.24_ Under the Constitution, the practice was regu- 
larized for treaties concluded with foreign nations, to the ratification of which 
the Senate had given its advice and consent and which the President had then 
perfected internationally. In a few instances, however, such agreements were 
not proclaimed.?2 


have been envisaged that a dispute as to the date of effectiveness would probably arise where 
one party published the treaty before the other. 

18 Loc. cit., n. 4 supra. 

20 For the distinction between “submission” and “transmission,” cf. List of Treaties Sub- 
mitted to the Senate 1789-1931 Which Have Not Gone into Force (Washington, 1932), p. 3. 

The famous Rush-Bagot Agreement for the limitation of the naval forces to be maintained 
by the United States and Great Britain on the Great Lakes, concluded by an exchange of 
notes, April 28-29, 1817, was not submitted to the Senate until after it had been in force for 
nearly a year, and then the approval of the Senate was asked only out of an abundance of 
caution. Crandall, Treaties: Their Making and Enforcement (Washington, 1916), pp. 
102-103. It might be objected that only those agreements which have received the advice 
and consent of the Senate to their ratification, in accordance with Art. II, Sec. 2 of the Con- 
stitution, are treaties which may be law of the land under Art.6. This would not necessarily 
be the case, because by 1787 it was already recognized that there might be internationally 
valid agreements made by the executive which were not ratified in any formal sense nor con- 
sented to formally by any domestic agency. Vide, e.g., the Declaration for Suspension of 
Arms and Cessation of Hostilities, signed at Versailles, Jan. 20,1783. 1 Miller,108. Vide, 
further, n. 58; 1 Miller, 3; Treaty Information Bulletin No. 39, p. V. 

1 Miller, op. cit., Vol. I, p. 19. All the treaties with foreign nations ratified before the 
Constitution came into operation, with information concerning their proclamation, are given 
in Miller, Vol. II, pp. 3, 35, 45, 48, 59, 89, 91, 96, 105-107, 108, 113-114, 115, 123, 151, 158, 
162, 185, 227. 

2 Miller, op. cit., Vol. II, pp. 386, 422, 427, 429, 557, 567. In Vol. III of the Miller edition, 
covering the period 1819-1835, there are set forth several instruments which were not sub- 
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(2) Executive agreements, from the beginning, have regularly not been 
proclaimed,?* unless of course, an act of Congress, e.g., thosd on copyrights, 
commerce, tariffs, etc., has made proclamation of the agreethent arrived at 
mandatory.** Postal agreements under the Act of 1872 are executive agree- 
ments.25 They are not proclaimed, but they are regularly 26 printed in 
Statutes at Large.?? 

(3) The treaties made with the Indian tribes, however, reveal the most in- 
teresting departures from the fairly regular practice of proclaiming treaties 
which have secured the advice and consent of the Senate td ratification.®® 
The government under the new Constitution continued making treaties with 


mitted to the Senate and not proclaimed, but all the agreements to the ratification of which 
the Senate had given its consent and which were finally perfected were infact proclaimed. 

The evidence as to the practice of proclaiming treaties to be found in other treaty collec- 
tions should be accepted only tentatively, until the definitive Miller edition is completed. 
Thus, Malloy’s two-volume collection of Treaties, Etc. (Washington, 1910), covering the 
period 1776-1909, lists among the unproclaimed treaties several concluded in the pre-Con- 
stitutional era. The notation upon these can be corrected by reference to the Miller collec- 
tion. The Malloy volumes also contain a few ratified, with the advice and consent of the 
Senate, which were not proclaimed. Vol. I, pp. 222, 232, 835, 1012; Vol. II; pp. 1636, 1788, 
1794, 1843. The notations to these may be checked against the Miller velpmnes when they 
appear. 

The third volume in the same series with Malloy contains one instance of | @ treaty ratified 
with the advice and consent of the Senate and not proclaimed. Thus: Aug. 18, 1910, with 
Great Britain; Claims (III, 2619). 

The volumes of Statutes at Large covering the first sixty years after the adoption of the 
Constitution appear to have been poorly edited in this regard. 

The six volumes on Foreign Relations in the American State Papers series, covering the 
period 1789 to May 1828, furnish the least valuable evidence on the practice in the early 
decades under the new government. 

* Vide, incomplete list in I Malloy, ix—xxi. The texts of such agreements concluded before 
1929 were not readily available to the public. They might be found in the volumes of 
Diplomatic Correspondence, Foreign Relations, or departmental reports. The Miller edi- 
tion of Treaties and Other International Acts appears to include the more important of such 
arrangements. Regular publication of executive agreements has now been begun in a Series 
so entitled and in Statutes at Large, EF A Series, No. 1 appearing at 47 Stat. 2573. 

* Vide, full list, with pertinent statute, in I Miller, 139ff. 

% 17 Stat. 304. No statutory authority seems to exist for not proclaiming them. The 
Act of 1872, authorizing the Postmaster General to conclude them is silent upon the subject. 
Vide, I Miller, 7. 

* But not always, e.g., the Money Order Convention of the Pan American Postal Union, 
signed at Mexico, Nov. 9, 1926, and published in the United States as a Post Office Print. 
Text: III Hudson, International Legislation, 2054. 

*7 Beginning with the 1874 General Postal Union Treaty (19 Stat. 577), which is not con- 
tained in a proclamation. The publication is authorized by Act of June 8, 1872, sec. 20 
(17 Stat. 287), which requires the Postmaster General to transmit a copy of each postal con- 
vention concluded with foreign governments to the Secretary of State, who is to furnish a 
copy of the same to the Congressional Printer for publication, the printed proof-sheets of the 
same to be revised at the Post Office Department. 

8 The present writer is indebted to Mr. W. B. Cowles, of New York City, for a suggestion 
to examine the Indian treaties. Vide, I Miller, 5-6, for a discussion of these agreements. 
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the Indians down to the Act of March 3, 1871,?° under which the Indian natives 
in the United States were denied the status of independent nations, tribes, or 
Powers, “with whom the United States may contract by treaty.” Scores of 
treaties had, however, been concluded with them in the preceding eight dec- 
ades.2° These treaties, it appears, where finally perfected, were regularly, 
with probably no exception, submitted by the President to the Senate for its 
advice and consent to ratification, either in pursuance of the treaty provision, 
variously phrased,*! or in accordance with practice. In no case does it ap- 
pear that ratifications were required to be exchanged, the provision or custom 
always being that the treaty obligations should go into effect upon ratification 
by the President, and so forth. Where the Senate suggested amendments, the 
President regularly withheld his ratification until the Indians had accepted 
the changes. In only one instance was there reference to “promulgating” 
such a treaty, and then it merely created a temporary obligation on the part 
of the United States to prevent the intrusion of any of its citizens upon certain 
lands until the treaty had been ratified and “duly promulgated.” *? After 
the President ratified such a treaty he made public * his instrument of ratifi- 
cation with the treaty text suprajoined.44 Though thus made public, these 
treaties were not “proclaimed” in the form used, beginning in 1789, for treaties 
with foreign nations.*5 Although Statutes at Large bear marginal notes giv- 


29 16 Stat. 544, 566, Sec. 1. 

3° Vol. 7 of Statutes at Large is devoted entirely to treaties with the Indians (1789-1845). 
In the succeeding volumes, the treaties with the Indians are printed among the treaties with 
foreign nations (with the exception of Vol. 8, which is devoted to Foreign Treaties and an 
index). 

31 ¥.g., the correct form: Art. 14 of the Treaty of Aug. 7, 1790, with the Creeks, made pub- 
lic Aug. 13, 1790: “‘This treaty shall take effect and be obligatory on the contracting parties, 
as soon as the same shall have been ratified by the President of the United States, with the 
advice and consent of the Senate of the United States” (7 Stat. 35, 38). Other phraseology 
appears throughout the period thus: that the treaty shall take effect when “ratified by the 
President of the United States and the Senate of the United States’ (7 Stat. 44); when 
“ratified by the Senate of the United States” (7 ibid. 233; also at pp. 470 and 577); when 
“ratified by the United States” (7 Stat. 539, 541, 543, 544, 545, 547, 567, 569); upon “rati- 
fication by the Government thereof (7.e., of the United States) (7 Stat. 275, 474, 512, 526, 
535). No doubt some of this crudity of expression is due to the carelessness of the Indian 
agents who negotiated the treaties. 

2 Treaty of July 8, 1817, with Cherokee Nation, 7 Stat. 156, 159. 

38 Under a form of which the following is a type: ‘Franklin Pierce, President of the United 
States of America, To all and singular to whom these presents shall come, greeting:’’ (10 
Stat. 1018). 

54 A sample form, viz.: “Now, therefore, be it known that I, Martin Van Buren, President 
of the United States of America, having seen and considered said treaty, do, in pursuance of 
the advice and consent of the Senate as expressed in their resolution of the 13th of May, one 
thousand eight hundred and forty, accept, ratify, and confirm the same, and every article 
and clause thereof” (11 Stat. 580). Also Act of June 12, 1934, amending Tariff Act of 1930 
(48 Stat. 943). 

5 In two odd cases, probably typographical errors, treaties with Indians are printed under 
the heading: “‘By the President of the United States of America, a Proclamation,” but then 
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ing the date in most instances ** of the “proclamation” of the Indian treaty, 
that date is always the date on which the President ratified and made public 
the agreement.37 This marginal note, introduced by the editor of the Statutes, 
is not the best evidence that a treaty with Indians was “proclaimed,” when all 
that apparently was meant was that the instrument of ratification had been 
made public. 

It appears, therefore, that both before and after the adoption of the Con- 
stitution, treaties with foreign nations which have been formally ratified, 
upon advice and consent having been given by the appropriate body to the 
ratification, have also been formally proclaimed, regularly though not without 
exception. Other treaties, equally binding upon the United States, have not 
been so proclaimed. Among these are many executive agreements, whether 
of an informal or a formal ** character, of which no formal approval by the 
Senate was sought; and treaties with Indians, formal in style, to the ratifica- 
tion of which the Senate was regularly asked to give its advice and consent. 

Though the President’s proclamation of certain treaties has thus been used 
now in over eight hundred instances,*® its phraseology varied during the first 
half-century,*® the present form having been adopted apparently in Polk’s 
administration.*! 


LEGAL STATUS OF PROCLAMATION 


The legal status of the President’s proclamation generally, and its effect 
with relation to treaties in particular, appears not to be clear in American 
jurisprudence. It appears not to have statutory status.42 It appears to rest 


follow the words customarily used on publication of Indian treaties—“To all and singular, 
etc.” (With the Chippewas, April 12, 1864; 13 Stat. 689, and with the Sacs and Foxes, Oct. 
1, 1859; 15 Stat. 467.) 

% The dates appear irregularly up to 1845; thereafter regularly. 

87 Proclamations of treaties with foreign nations seldom bore the same date as the instru- 
ment of ratification. This divergence in the practice has no significance because under the 
Indian treaties exchange of ratifications was not necessary; under treaties with foreign na- 
tions, it usually was. Hence no interval between ratification and proclamation was neces- 
sary in the former case, whereas it regularly was necessary in the latter. 

38 #.9., postal conventions. 39T Miller, 135. 

40 The proclamation of President Adams of Feb. 18, 1801, omitted the injunction of ob- 
serving and fulfilling the treaty in good faith by the United States and the citizens thereof (8 
Stat. 194). The injunction of President Jefferson was more elaborate than that now used 
(8 Stat. 178, 196). 

“t Proclamation dated Jan. 8, 1847 (9 Stat. 815). See note 3, supra. 

2 The only statutory provisions dealing with the subject of notice are a joint resolution, 
approved June 14, 1790 (1 Stat. 187) providing ‘‘that all treaties made, or which shall be 
made and promulged (sic/), under the authority of the United States, shall, from time to 
time, be published and annexed to their code of laws by the Secretary of State’’; and an Act 
of Jan. 12, 1895 (28 Stat. 615) providing that “the pamphlet copies of the Statutes and the 
bound copies of the acts of each Congress shall be legal evidence of the laws and treaties 
therein contained in all the courts of the United States and of the several states therein. 

. .”’ The Supreme Court, in Lapeyre v. U. S., 17 Wall. 191, 197, (1872), confessed its 
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upon an implication from the President’s duties under the Constitution, among 
them the conduct of foreign relations, and upon custom.** 


EFFECT OF PROCLAMATION ON TREATY STATUS 


Neither publicists nor the courts have satisfactorily indicated the effect 
of the President’s proclamation of a treaty upon the status of the treaty under 
the Constitution. Crandall says: “Upon the proclamation of the treaty by 
the President, the individual first becomes apprised of the fact of the due 
ratification by both parties and the definitive conclusion of the treaty.” * 
He is careful, however, not to declare that a treaty is not law of the land until 
it has been proclaimed. Wright states a view commonly held in the United 
States: “After ratifications have been exchanged, the treaty must be pro- 
claimed to have validity as the law of the land and this act is in the power of 
the President alone.” *® He cites Crandall 4® and Moore’s Digest,*” but the 
authority cited is in support only of tne monopoly which the President has 
of the function of proclaiming. Other writers 8 add little to these views. 

It appears that the courts have never declared that the proclaiming of a 
treaty is essential to its status as supreme law of the land under Article 6 of 
the Constitution. In Haver v. Yaker,*® the issue was whether the terms of the 
Treaty of Friendship, Commerce, and Extradition of November 25, 1850, with 
the Swiss Confederation were applicable as from the date of signature and 
while the instrument was before the Senate awaiting that body’s advice and 
consent to ratification. The court properly held that since “the individual 
citizen, on whose rights of property it (the treaty) operates, has no means of 
knowing anything of it while before the Senate, it would be wrong in principle 
to hold him bound by it, as the law of the land, until it was ratified and pro- 
claimed.” The court thus rejected the date of signature as the date of ef- 
fectiveness for that type of treaty. The treaty in question was proclaimed 
the day after ratifications were exchanged,” but the issue did not turn on the 
interval between these latter two events, hence the court’s reference to pro- 
claiming was obiter. In Armstrong v. Bidwell,®! the district court held that 
Porto Rico remained foreign territory, and the tariff laws pertinent thereto 


inability “to find any provision in the laws of Congress touching on the manner of their (7.e., 
the proclamations’) original promulgation or their subsequent printing and preservation.”’ 

* Cf., view of Caleb Cushing, 6 Op. Atty. Gen. 748 (1854): “This official act (proclamation 
of the Reciprocity Treaty of 1854 with Great Britain) was performed in obedience to the 
Constitution, and in accordance with the rules observed in the practice of the government 
from its foundation to present day.’ 

4 Op. cit., p. 346, citing several cases. 

“ The Control of American Foreign Relations (New York, 1922), p. 255. 


Op. cit., pp. 94-95. «7 §:210. 
‘8 TI Hyde, 48; I Miller, 17-20; Willoughby, The Constitutional Law of the United States 
(N. Y., 1929), 3 vols., Vol. I, p. 581. 499 Wall. 32 (1869). 


5° Ratifications exchanged Nov. 8, 1855; treaty proclaimed, Nov. 9, 1855 (11 Stat. 587, 
595). 51 124 Fed. 690 (1903). 
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remained in force, until the ratifications of the treaty of peace with Spain 
were exchanged. The President’s proclamation was issued as of the same 
date as the exchange of ratifications. The effect of the proclamation was 
not discussed by the court, and, indeed, such discussion would have been 
superfluous because of the coincidence of the two dates. In Howell v. Bid- 
well,? the district court invoked the rule commonly applied in the enforce- 
ment of statutes, “that courts disregard fractions of a day,” and held that 
Porto Rico ceased to be foreign territory as from the beginning of the day on 
which the ratifications of the treaty with Spain were exchanged, and not 
merely from the exact hour when the exchange took place. In passing, the 
court adverted to the fact that the President had issued his proclamation the 
same day, though the proclamation was not in issue. In United States v. 
American Sugar Refining Company,** the Supreme Court held, on a compli- 
cated set of facts, that the treaty of December 11, 1902 with Cuba,®™ went into 
effect not on a date related to the date of exchange of ratifications, as provided 
by Article 11 of the treaty, but on a date related to the existence of certain 
conditions, as determined by the President and announced in a proclamation 
issued in accordance with the intent of an act of Congress, to which body an 
amendment to the treaty, accepted by Cuba, had delegated authority to de- 
termine the date of effectiveness of the treaty. The function of the proclama- 
tion here was merely to record a finding of fact and to fix a date of effective- 
ness in accordance with the intent of the instructions of Congress. In none 
of the cases involving treaties with Indians *5 was there in issue the effect of 
promulgation upon the force of the treaty as law of the land in the United 
States. 

Though the Attorney General has given several opinions on the subject of 
proclamations, none deals with the precise point under consideration.*® 

It appears, therefore, that there is very little if any authority from the 
publicists, the courts, and the Attorney General in support of the commonly 
held view that a treaty to become operative as law of the land must first be 
proclaimed. The fact that executive agreements and agreements with the 
Indians have never been formally proclaimed (though they have been pub- 
lished more or less regularly), and that both these types of treaties have been 
held to operate as municipal law,5* would negative that view. If proclaim- 


52 124 Fed. 688 (1903). 53 202 U. S. 563 (1906). 54 33 Stat. 2136. 

56 Shepard v. Northwestern Life Insurance Co. (C.E.E.D. Mich. 1889), 40 Fed. 341; U. S. 
v. Grand Rapids and I. R. Co. (C.C.A., 1908), 165 Fed. 297. In each of these cases the court 
held that the date upon which the treaty became operative municipally was the date of the 
President’s ratification of the same; the date of promulgation, though the same, was not con- 
sidered controlling. In Abraham Ashbaugh v. The United States and the Sioux Indians, 35 
Ct. Cl. R. 554 (1900), the treaty involved was one of peace, and its date of effectiveness and 
its operation municipally was held to relate back to the date of signature. 

586 Op. Atty. Gen. 748; 28 ibid., 222. 

57 For the Indian Treaties, vide cases cited in note 55 supra. For executive agreements, 
vide: postal, Cotzhausen v. Nazro, 107 U. S. 215 (1883), and I Miller 7; contra, Four Packages 
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ing were essential, then the few treaties made with foreign nations which were 
not so made public but merely published informally would have doubtful 
legal status municipally. 

On the other hand, a simple possible construction of the Constitution, sup- 
ported by the records of the Convention of 1787 and not negatived by any of 
the discussions in the State ratifying conventions or The Federalist, tends 
toward the view that a treaty becomes law of the land automatically upon 
its becoming effective internationally, the principal function of the President’s 
proclamation being to bear witness to the fact of the existence of the treaty. 

Clause 2 of Article 6 of the Constitution reads: “This Constitution, and the 
laws of the United States which shall be made in pursuance thereof, and all 
treaties made, or which shall be made, under the authority of the United 
States, shall be the supreme law of the land.” What does the word “made” 
mean? The verb “to make,” or its past tense “made,” is used nineteen times 
in the Constitution as originally adopted, and once in the first ten amend- 
ments, 7.e., the first amendment. Not one of its uses appears to have technical 
significance. In accordance with the rules of construction laid down in Mc- 
Culloch v. Maryland,®8 and Gibbons v. Ogden, 5® the word should be under- 
stood “in that sense which common usage” of the times justified. Further- 
more, in an instrument as carefully drawn as the Constitution, where the same 
word is used many times with reference to diverse objects, that meaning should 
be ascribed to it which consists with all the objects. Such a meaning would 
be: “to form or constitute; to frame, fashion, prepare; to formulate; to cause 
to be or become.” This meaning would seem to comport with the intent of 
the framers who used it freely throughout the instrument. A treaty, there- 
fore, would be “made” when it had come into existence, t.e., had become 
effective internationally. 

The question of when a treaty had been “made” according to the customs 
and usages of the times may be resolved by reference to the leading authorities 
on the law of nations of the time. Grotius,®° Bynkershoek,®! Pufendorf,® 
and Vattel® all agreed that, though there might be dispute as to the necessity 
for the ratification of treaties in some instances, a treaty when ratified was 
then without question an international obligation. It was then “made.” 


of Cut Diamonds v. United States, 256 F. 305 (1919); Others, State of Russia v. National City 
Bank of New York, 69 Fed. (2d) 44, 48 (C.C.A.). 

58 4 Wheaton, 316 (1819). 

599 Wheaton, 1 (1824). Vide, also, Hawke v. Smith, 253 U. S. 221 (1920). 

© De jure belli ac pacis (Paris, 1625); translation by F. W. Kelsey (Carnegie ed., Washing- 
ton, 1925), Bk. II, ch. 15; Bk. III, ch. 20. 

8! Quaestionum juris publici (Leyden, 1737); translation by Tenney Frank (Carnegie ed., 
Washington, 1930), Bk. II, ch. 7. 

® Elementorum jurisprudentiae universalis (The Hague, 1660); translation by William Ab- 
bott Oldfather (Carnegie ed., Washington, 1931), Bk. I, Def. 12, passim. 

% Le droit des gens (1758); translation by C. G. Fenwick (Carnegie ed., Washington, 1916), 
Bk. II, ch. 12. 
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The members of the Constitutional Convention of 1787 apparently viewed 
the making of a treaty in the same way, deciding definitely, however, that so 
far as the United States was concerned, the advice and consent of the Senate 
would be necessary before the President could ratify the work of his agents. 
Throughout the debates, the principal questions discussed related chiefly to 
the respective shares to be allotted to the Senate, the President, and the House 
of Representatives in the negotiating and concluding of treaties, their effect 
on the States, and the range of subjects upon which treaties might be made. 
The term “proclamation” apparently was never brought under discussion, 
and publication or publicity was discussed only in a negative aspect as related 
to secret treaties. The course of that proposition which finally became clause 
2 of Article 6 through the Convention throws considerable light on the intent 
of the framers. As introduced by Luther Martin on July 17, 1787, the prop- 
osition referred to “all treaties made and ratified under the authority of the 
United States etc.” ®* It is fair to assume that if Martin had thought the 
additional step of “proclaiming” were necessary to give a treaty status as 
supreme law of the land, he would have added it, since he already enumerated 
two which to his mind apparently were separate steps. In the successive com- 
mittee reports and discussions, the phrase “and ratified” was stricken out,® 
revealing the view apparently that ratification was included in the term 
“made.” That the term “made” also excluded the step of proclaiming is sug- 
gested by the treatment of “laws of the United States.” These were not 
required to be proclaimed before they became the “supreme law of the land.” 
It was sufficient that they should simply have been “made” in accordance with 
the procedure laid down in the Constitution. It would seem that if “laws of 
the United States . . . made in pursuance” of the Constitution could be 
“supreme law of the land” without being proclaimed then “treaties made 

. under the authority of the United States,” which also would be supreme 
law of the land, need not be proclaimed, since the two clauses are subjects of 
the same verb “shall be,” and no language further distinguishing the subjects 
was used. 

The debates in the several State Conventions on the adoption of the Federal 
Constitution ® and the writers of The Federalist * papers dealt in detail with 
most of the important aspects of the making of treaties, but in none of these 
discussions does there appear any recognition that proclamations are neces- 
sary to the status of treaties as law of the land. On the contrary, the discus- 


* Documents Illustrative of the Formation of the Union of the American States, 69 Cong., 
1 Sess., H. Doc. No. 398 (Washington, 1927). Madison’s Journal is reproduced therein, 
pp. 109-745. Martin’s resolution, pp. 391-392. 

% Tbid., p. 476. Report of the Committee of Detail, Aug. 6. 

* Elliot, J., The Debates in the Several State Conventions etc. (Ed. Philadelphia, 1876), 5 
vols. 

87 Edition of The Federalist by Paul Leicester Ford (N. Y. 1898); particularly the papers 
by Jay, No 64 (63); by Hamilton, No. 69 (68); id., No. 75 (74), as numbered in Ford’s 
edition. 
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sions all seem to proceed on the assumption that when a treaty had become 
effective under the law of nations it automatically became operative mu- 
nicipally. 

At any rate such was the highly persuasive view of Chief Justice Oliver 
Ellsworth, himself a member of the Convention of 1787, expressed in a letter 
of March 13, 1796 to Jonathan Trumbull. In referring to the conflict between 
the appropriating power of Congress and the treaty-making power of the 
Senate and the President, he wrote: 


The instant the President and Senate have made a treaty, the Constitu- 
tion makes it law of the land; and of course, all persons and bodies in 
whatever station or department within the jurisdiction of the United 
States are bound to conform their actions and proceedings to it. 


Under this construction of the Constitution it would appear that treaties, upon 
being perfected as agreements under international law, would become law of 
the land automatically and no proclamation would be necessary to confer such 
a status. 

A contrary view would lead to many difficulties. These would result from: 
(1) implying the existence of an additional power in the Executive Office; 
(2) defects in the language of the proclamation itself; and (3) discrepancies 
between the dates of effectiveness of treaties and the dates of corresponding 
proclamations. In addition, there would be need to explain the domestic 
status of the many unproclaimed, internationally valid agreements already 
mentioned. 

To condition the domestic status of a perfected treaty upon proclamation 
would suggest the existence of an implied power in the President to suspend 
or to prevent the operation of law of the land.® It has steadily been held by 
the courts that where Congress conditions the application of statutes upon the 
existence of certain facts and authorizes the President to issue his proclama- 
tion when he has found the facts to exist, thus bringing into operation the 
statute, Congress has not delegated legislative power to the President and 
he discharges simply an executive duty.7° In such cases the proclamation 
does not create law; it simply records a finding of fact; and thereupon, by a 
prior declaration of the will of Congress, the statute becomes applicable. 
Treaties owe their status as law of the land to Article 6 of the Constitution. 
If proclamations of treaties were not regarded as merely records of the finding 


8 Quoted by United States Customs Court in Domestic Fuel Corp. and George E. Warre.. 
Corp. v. U. 8., decided June 3, 1933; Treaty Information Bulletin No. 45, June, 1933, pp. 10, 
28; decision affirmed on appeal, this JouRNAL, infra, p. 142. 

6° Since any President has discretion to refuse to proceed with the perfecting of a treaty 
internationally after the Senate has given its advice and consent to ratification, the posses- 
sion of such power would be of no consequence to the President who had brought the treaty 
into force internationally, but it could be of consequence, at least in legal contemplation, for 
a successor who had discretion to refuse to proclaim a treaty concluded by his predecessor. 

70 J. W. Hampton, Jr. & Co. v. United States, 276 U. S. 394 (1928). 
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of a fact peculiarly within the scope of the President’s power to conduct the 
foreign relations of the United States, i.e., that a treaty had been or was about 
to be perfected, and if such proclamations were essential to the status of 
treaties as law of the land, it might result that the will of the President was 
being substituted for the will expressed in Article 6 of the Constitution. 

The language used in the proclamation itself from the begining ™ is not 
convincing if the purpose of the instrument is to give treaties status as law of 
the land. The proclamation contains several features: (a) It announces 
the fact that a treaty has been concluded; (b) It next sets forth the text of 
the agreement, and all appurtenant signatures and instruments; (c) It then 
announces that the treaty has been ratified by the United States and other 
named Powers and that the ratifications have been exchanged or deposited in 
accordance with the provisions of the treaty (if any); ** (d) On occasion it 
may set forth the reservations, understandings, etc., which have been attached 
to the instruments of ratification; ** (e) It declares finally that the treaty 
is made public “to the end that the same and every article and clause thereof 
may be observed and fulfilled with good faith by the United States and the 
citizens thereof.” Two omissions are highly significant: (1) The date of 
effectiveness of the treaty set forth is seldom mentioned; ** and (2) The in- 
junction to obedience is seriously defective. With regard to the former, con- 
siderable research in American and foreign diplomatic correspondence and 
records is often necessary before the date of effectiveness can be found.™® 
With regard to the latter, it need simply be pointed out that treaties, as law 
of the land, are obligatory upon all persons subject to the jurisdiction of the 


Vide, supra, n. 3, 42, 43, and Appendix. 

7 The language of a proclamation containing a treaty which the United States has not 
signed and ratified but to which it has adhered is similar, mutatis mutandis, e.g., the proclama- 
tion of the International Slavery Convention, signed by Powers other than the United States 
at Geneva, Sept. 25, 1926 and adhered to by the United States as of March 21, 1929 (46 Stat. 
2183; Treaty Series, No. 778). 

3 F.g., proclamation of the 1923 Pan American Trade Mark Convention, 44 Stat. 2494, 
2525-2526. 

™% E.g., 1884 Convention on Protection of Submarine Cables, 24 Stat. 999; same, second 
proclamation, 25 Stat. 1425; 1883 Industrial Property Convention, adhesion, 25 Stat. 1384; 
1890 Convention on Publication of Customs Tariffs, 26 Stat. 1533. 

% Until recently, with the publication of Treaty Information Bulletin No. 39, there was no 
official publication of the United States Government to which one could regularly turn for 
the date of effectiveness of a treaty. T.I.B. No. 39 gives the date only for those treaties in 
force as of Dec. 31, 1932. For treaties which had ceased to be in force as of that date, one 
must still resort to Foreign Relations and other diplomatic correspondence. In only a few 
instances do the Statutes at Large give the date, e.g., 1910 Convention on Assistance and 
Salvage at Sea, 37 Stat. 1658; 1890 Convention on African Slave Trade, 27 Stat. 886. Nor 
does the Miller edition of Treaties mention the date of effectiveness in the headnote. Where 
the date of effectiveness depends upon the state of ratifications, the headnote gives ample in- 
formation. Where some other method of determining the date has been prescribed by the 
parties, Miller’s notes and appended documents frequently are of invaluable assistance in 
discovering that date. 
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United States as the state responsible for proper enforcement of the treaty. 
That would include citizens and aliens, Indians in tribal relations,”® and other 
nationals of the United States. It appears, therefore, that if a proclamation 
is essential to the status of a treaty as municipal law, it is certainly a defective 
instrument to that end. 

There is frequent, almost usual, discrepancy between the date of the proc- 
lamation itself and the date of effectiveness of the treaty. Occasionally a 
treaty is proclaimed before the date on which it is to come into force; ™ rarely 
on that date;*8 and most frequently from a day * to longer periods ®° after 
that date. It might even transpire that a treaty might be proclaimed which 
in fact never became effective internationally.§! Because of this discrepancy, 
serious complications might arise in the application of a treaty as municipal 
law. If the obligation of an individual subject to the jurisdiction of the 
United States commenced as of the date of the proclamation,®? and the proc- 


% In U.S. v. Wong Kim Ark, 169 U. S. 649 (1898), the Supreme Court construed the 14th 
Amendment as extending citizenship to various groups of individuals in the United States 
but not to Indians still in tribal relations. Nevertheless such Indians are subject to the 
jurisdiction of the United States as a government responsible under international law for the 
conduct of individuals within its territory. Vide, also, Cherokee Nation v. Georgia, 
5 Peters, 1 (1831). 

77 F.g., 1884 Cables, to become effective Jan. 15, 1886, proclaimed May 22, 1885 (24 Stat. 
989, 999) ; date of effectiveness postponed to Jan. 1, 1887 (24 Stat. 989, headnote), no procla- 
mation; again postponed to May 1, 1888, again proclaimed, May 1, 1888 (25 Stat. 1425). 
1890 Publication of Customs Tariffs, declared date of effectiveness, April 1, 1891; proclaimed 
Dec. 17, 1890 (26 Stat. 1533). 1910 Obscene Publications, apparent date of effectiveness for 
the United States, Sept. 15, 1911, proclaimed April 18, 1911 (37 Stat. 1515). 1902 Pan 
American Copyright, apparent date of effectiveness, June 30, 1908, proclaimed April 9, 1908 
(35 Stat. 1945-1946). 1911 Universal Industrial Property, date of effectiveness, May 1, 
1913, proclaimed April 29, 1913 (38 Stat. 1658). 1910 Assistance and Salvage, date of effec- 
tiveness, March 1, 1913, proclaimed Feb. 13, 1913 (37 Stat. 1667). 1911 Fur Seals, date of 
effectiveness Dec. 15, 1911, proclaimed Dec. 14, 1911 (37 Stat. 1547). 1928 Pan American 
Aviation, date of effectiveness, Aug. 26, 1931, proclaimed July 27, 1931 (47 Stat. 1901). 

78 F.g., 1890 African Slavery, effective for the United States, April 2, 1892, proclaimed 
same date (27 Stat. 925). 1884 Cables, effective May 1, 1888, second proclamation same 
date (25 Stat. 1425). 1927 Radio, effective Jan. 1, 1929, proclaimed same date (45 Stat. 
2837). 

79 F.g., 1886 Exchange of Documents, General, effective on exchange of ratifications, Jan. 
14, 1889, proclaimed Jan. 15, 1889 (25 Stat. 1468). 

® Miller, op. cit., Vol. I, p. 20, declares “. . . there have been instances in the past when 
months have elapsed between’’ the exchange of ratifications [and, we should add, date of ef- 
fectiveness] and the date of proclamation. The 1910 Pan American Trade Mark Conven- 
tion was effective, according to T.I.B. No. 39 (Supp.), p. 125, as of May 18, 1912. It was 
not proclaimed until Sept. 16, 1916. Why there was this long delay is not made clear. 

*! This might have occurred in the case of the 1931 Extradition Treaty with Great Britain, 
supra, n. 18. 

® A further distinction should be made between the date given to the proclamation itself 
and the date when the proclamation in fact was published. The former date controls, 
though the latter date may be several days removed from it. Lapeyre v. U. S., 17 Wall. 
191 (1872). 
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lamation announced no date of effectiveness of the treaty, it might result that 
the President had advanced or suspended the effectiveness of the law of the 
land, or, conceivably, where the treaty proclaimed in fact never came into 
force internationally, the President’s instrument might operate to create law. 
Such anomalies should be avoided if possible. 

A harmonizing solution may consist in regarding treaties made under the 
authority of the United States as on the same footing, with respect to the time 
when they take effect as law of the land, as laws made in pursuance of the 
Constitution, and in regarding the proclamations as simple recording instru- 
ments and announcements of facts pertaining to the conduct of foreign 
relations. 

Neither statutes nor other acts of Congress require proclamation for their 
effectiveness as law of the land. The operation of acts of Congress or certain 
provisions of the same may, in accordance with the legislative will, be condi- 
tioned upon the ascertainment of a certain state of facts when found and an- 
nounced by the President in a proclamation or otherwise, but that is another 
matter. With regard to the coming into force of statutes, the Supreme Court 
has said: 


There is no statute fixing the time when acts of Congress shall take 
effect, but it is settled that where no other time is prescribed, they take 
effect from their date. . . . Acts take effect before they are printed or 
published. . . . [Statutes] taking effect by relation from the beginning 
of the day of their date may thus become operative from a period earlier 
than that of their approval by the President, and indeed earlier than that 
at which they received the requisite legislative sanction.®* 


Since treaties have equal validity with statutes as law of the land,* it would 
seem that the same rules should in general apply, the date from which the 
treaties take effect being the date upon which they come into force inter- 
nationally. 

Under this view, what would be the effect of the President’s proclamation? 
It does not create law.®® It serves to announce facts with regard to the per- 
fecting of the treaty internationally, though it seldom states when the treaty 
has become effective for the United States. The President’s finding of such 
facts as he announces is conclusive upon all domestic agencies and instru- 
mentalities.8® His announcement that a treaty has been concluded and rati- 


% Lapeyre v. U. S., 17 Wall. 191 (1872). 84 Crandall, op. cit., p. 153ff. 

% The Attorney General, discussing the effect of the President’s proclamation under the 
Copyright Act of March 4, 1909 (35 Stat. 1075), said: “In such a case the proclamation issued 
by the President does not create the right of foreign authors or proprietors to enjoy the privi- 
lege of our copyright laws, but it is only the evidence of the existence of conditions under 
which those rights and privileges may be exercised, and is conclusive evidence on that 
point” (28 Op. Atty. Gen. 222, 226). 

% Wright, op. cit., Ch. 2. Vide, also, Chappell & Co., Ltd. v. Fields, 210 Fed. 864, 866 
(1914), in which was involved a proclamation of April 9, 1910, issued under authority of the 
Copyright Act of March 4, 1909, sec. 8 (35 Stat. 1075). “This proclamation is conclusive 
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fications exchanged is not necessarily equivalent to saying that the treaty has 
come into force, since the date of effectiveness may be determined variously.8* 
The absence of a proclamation constitutes not even presumptive evidence that 
a treaty does not exist, for several agreements with foreign nations, to the 
ratification of which the Senate has given its advice and consent, as well as all 
treaties with the Indians and most executive agreements have never been 
proclaimed. These have been regarded as valid international obligations of 
the United States and they frequently affect private rights. Where the proc- 
lamation announces the date of effectiveness of a treaty, that statement is 
conclusive for domestic purposes. Where it does not, it would seem that the 
courts could, as they have regularly in the past, ascertain the date either by 
construing the terms of the agreement or by inquiring of the President. 

In conclusion, several suggestions may not seem inappropriate. The in- 
junction to obedience contained in the proclamation might be extended to 
embrace all persons subject to the jurisdiction of the United States as the 
state in international law responsible for proper enforcement of the treaty. 
Secondly, Congress might by statute clarify the legal status of the President’s 
proclamation. Thirdly, it would serve many useful purposes if the date of 
effectiveness of the treaty were included in the proclamation whenever feasi- 
ble, or otherwise published as soon as it had been ascertained. Finally, proc- 
lamations of new treaty obligations should continue to be issued promptly, 
as they are now, for those who must obey the law should be apprised of its 
existence early.* 

APPENDIX 
By THE PresiveNT oF THE UNiTeEpD States oF AMERICA 


A PROCLAMATION * 


WHEREAS an extradition treaty between the United States of America and Great Britain 
was concluded and signed by their respective Plenipotentiaries at London on December 
22, 1931, the original of which treaty is word for word as follows: 

(Text of Treaty, with signatures, etc.] 

AND WHEREAS, the said treaty has been duly ratified on both parts, and the ratifications 
of the two Governments were exchanged at London on the fourth day of August, one 
thousand nine hundred and thirty-two; 


evidence of the fact that Great Britain on that date gave our citizens the benefit of her copy- 
right laws on substantially the same basis as to her own citizens, and the courts have no right 
to review it.” Though Great Britain may have changed its law on the subject so as to affect 
American citizens adversely since the issuance of the proclamation; and though it was in- 
sisted “that the court should determine this question and act accordingly,” the court de- 
clared that Congress had ‘confided the whole subject to the Executive authority” and had 
required the President, “by proclamation, to determine from time to time, . . . the exist- 
ence of reciprocal conditions.’’ As no proclamation had been made since that of April 9, 
1910, the court felt “bound to presume that in the opinion of the Executive” the reciprocal 
conditions still existed. To the same effect, 28 Op. Atty. Gen. 226. Vide, also I Miller, 
11-14, 19-20. 87 Supra, pp. 63-66. 

88 Vide, Hudson’s view that the proclaiming of the 1931 Extradition Treaty with Great 
Britain was premature, op. cit., supra, n. 4. * 47 Stat. 2122, 2127. 
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Now, THEREFORE, be it known that I, Herbert Hoover, President of the United States of 
America, have caused the said treaty to be made public, to the end that the same and 
every article and clause thereof may be observed and fulfilled with good faith by the 
United States of America and the citizens thereof. 

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused the seal of the 
United States of America to be affixed. 

Done at the city of Washington this ninth day of August in the year of our 
[SEAL] Lord one thousand nine hundred and thirty-two, and of the Independence of 
the United States of America the one hundred and fifty-seventh. 
Hersert Hoover 


By the President: 
Henry L. Stimson 
Secretary of State. 


EDITORIAL COMMENT 
WHEN DOES WAR BEGIN? 


One of the most important questions in international relations is, When 
does a war begin? The existence of war changes not merely the legal rela- 
tions of belligerents, but also the legal relations of other States. The 18th 
and 19th century custom of dating the commencement of war from the first 
act of hostilities gave rise to the difficulty of determining what constituted 
an act of hostility. Of approximately 140 so-called wars between 1700 and 
1907, few were declared and there seem to have been less than ten of these 
commenced after previous declaration. Chivalry had demanded previous 
declaration in the Middle Ages. Grotius favored declaration, but in later 
days post facto declarations were often made, as by the United States on 
April 25, 1898, “that war exists and that war has existed since the 21st day 
of April, A. D. 1898, including said day, between the United States of Amer- 
ica and the Kingdom of Spain.” 

The Hague Peace Conference of 1907 aimed to take practical steps toward 
rationalizing international relations. Convention III provided that: “The 
contracting Powers recognize that hostilities between them must not com- 
mence without previous and explicit warning” (Art. 1), and that ‘The ex- 
istence of a state of war must be notified to the neutral Powers without delay, 
and shall not take effect in regard to them until after receipt of notification”’ 
(Art. 2). 

During the World War and under this convention, uncertainty and mis- 
understandings were avoided and declarations were uniformly made before 
commencing hostilities. In many declarations the day, hour and minute 
from which a state of war would exist were specified, as Germany against 
France from 6:45 p. m., August 3, 1914, and Great Britain against Germany 
from 11 p. m., August 4, 1914. 

On May 23, 1915, Italy issued a reasoned declaration stating that from 
May 24 Italy would be at war with Austria-Hungary. Declarations were 
made by Italy against Turkey, August 21, 1915; Bulgaria, October 19, 1915; 
and Germany, August 28, 1916. 

Under the Covenant of the League of Nations, 1920, “In order to promote 
international codperation and to achieve international peace and security,” 
provisions were made for procedure to limit war by collective action. The 
disregard by a member of the League of its obligation to settle disputes by 
pacific means might be considered a resort to war and that member might 
“be deemed to have committed an act of war against all other members of 
the League.” The other members of the League thereupon undertake in 
general to sever financial relations and personal intercourse with the cove- 
nant-breaking State and its nationals and to prevent such intercourse with 
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any other State whether or not a member of the League. The Hague Con- 
ventions did not, however, seem to have been regarded as inconsistent with 
the Treaty of Versailles. 

Italy during the World War respected the Hague Conventions, and on 
August 5, 1935, Ethiopia, approving certain Hague Conventions, deposited 
with the Netherland Government its adhesion to Convention III of 1907 
relative to the opening of hostilities which would, according to Article VI, 
be in effect sixty days later, 7. e., from October 4, 1935. 

On October 2, 1935, Ethiopia informed the Council of the League that 
Italian troops had violated the Ethiopian frontier. On October 3, the 
Italian Government denied this, and affirmed that it had acted in self- 
defense. On the same day, Ethiopia informed the Council of a bombard- 
ment by Italian aircraft, and the Council was summoned by its President to 
meet on October 5. The Italian delegate maintained that his Government’s 
action was legitimate under the Covenant of the League. Ethiopia’s repre- 
sentative denied this. A Committee of Six was instructed to draw up a 
report on the subject, which it did on October 5 and 6, and presented it to 
the Council October 7, concluding ‘‘that the Italian Government has re- 
sorted to war in disregard of its convenants under Article 12 of the Cove- 
nant of the League of Nations.” 

The President of the United States had, however, under joint resolution 
of Congress approved August 31, 1935, already proclaimed on October 5 
“that a state of war unhappily exists between Ethiopia and the Kingdom of 
Italy,” which brought into operation ‘‘an embargo on the exportation of 
arms, ammunition and implements of war to both belligerents.”” The United 
States was, on October 21, 1935, advised by the League of the action taken in 
Geneva October 7, and later the American reply stated that the course pursued 
by the United States was “in advance of action by other governments.” 

While it is undoubtedly desirable that international controversies receive 
the fullest possible consideration, and while it was the object of the League 
Covenant to bring this about, there has been introduced in regard to the 
Italo-Ethiopian dispute a confusion in status through many committee and 
other reports, and a lack of definition of interim status of parties concerned, 
whether or not voting to support decisions of the League Council or Assem- 
bly. This status has become further involved by the advance action of the 
United States, a State outside the League, in proclaiming ‘‘that a state of 
war unhappily exists.” Just what would have been the relation between 
Ethiopia and Italy if, notwithstanding the American proclamation, these 
States had peacefully settled their dispute in conference of the committee on 
October 5 and 6, 1935, is interesting to contemplate. 

The Ethiopian Government, on October 3, reiterated the statement that 
Ethiopia is working “for arbitration and pacific settlement.’’ On October 7 
the Ethiopian Government reported, ‘All engagements hitherto have been 
with our frontier guard and small isolated detachments.” 
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It was partly in view of strained relations between Italy and Ethiopia, 
that the Sixteenth Session of the Assembly of the League of Nations was not 
terminated at the conclusion of its agenda on September 28, 1935, but merely 
adjourned. The session was resumed October 9. At this session reports 
were received from the Council of the League with minutes of the Council’s 
meeting of October 7, in which, after an historical survey of events, it is 
stated “Such are the circumstances in which hostilities have broken out 
between Ethiopia and Italy.”’ In the minutes of the Council meeting of 
October 7, 1935, the President had said ‘‘I take note that fourteen members 
of the League of Nations represented on the Council consider that we are in 
presence of a war begun in disregard of obligations of Article 12 of the 
Covenant.” It was announced on October 12 that fifty members of the 
League had concurred in this opinion. 

The Italian Minister, however, was not requested to leave Ethiopia till 
October 8, and on October 9, 1935, at 4:30 p. m. the Italian Government 
advised the Secretary-General by telegram as follows: “obliged reject most 
categorically and protest against reasons put forward to justify such de- 
cision,’ though diplomatic relations are ordinarily severed by war. 

Even on October 10, the Italian delegate to the Assembly of the League in 
speaking of “the dispute which so gravely threatens peace” maintained that 
Italy’s action to that date had not been contrary to the Briand-Kellogg Pact, 
but in self-defense. 

It was proposed by the Committee of Codrdination on October 11, 1935, 
that the members of the League prohibit the export of arms, munitions and 
implements of war to Italy and Italian possessions, and the governments 
concerned were requested to inform the Secretary-General as soon as pos- 
sible of the action taken. 

By Article 16 a member of the League resorting to war in disregard of its 
covenants under Articles 12, 13 or 15 shall ‘ipso facto be deemed to have 
committed an act of war against all other members of the League.” 

Questions are now raised as to the distinction between the war of Italy 
with Ethiopia and the “‘act of war’’ against the other fifty members of the 
League which have approved the report of the Council. What is the status 
of Austria, Hungary, and Albania which have not approved this report? 
How is a nation which is not a member of the League to conduct itself in 
regard to Italy, Ethiopia, France, Austria? If a non-member of the League 
proclaims neutrality, which States are at war and when did the war begin? 

The Covenant of the League of Nations was drafted with the expectation 
that all States would be members and that ‘‘there would be no more neu- 
trals.”” All States are not members, there have been neutrals, and there is 
ample evidence of the need of some form of collective sanctions which the 
Covenant had aimed to provide. The League has contributed much toward 
testing of methods for maintenance of international peace, but it seems now 
to be evident that at least the time of transition from a state of peace to a 
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state of war should with its legal consequences not again be left in doubt as 
had been the case in the 18th and 19th centuries, a situation against which 
Hague Convention III relative to the opening of hostilities had provided, 
believing this prior declaration “important in order to ensure the mainte- 
nance of pacific relations.” 

GEORGE GRAFTON WILSON 


THE ECONOMIC SANCTIONS AND THE KELLOGG PACT 


On October 10, 1935, the Assembly of the League of Nations appointed 
a Codrdinating Committee of eighteen members, with Senhor de Vasconcellos 
of Portugal as Chairman, to formulate in detail the economic sanctions 
against Italy which the League had decided to apply under the terms of 
Article 16 of the Covenant. The sanctions were divided into the following 
categories: (1) maintenance of an arms embargo against Italy but not against 
Ethiopia; (2) a credit blockade against all loans to the Italian Government 
or to private individuals or corporations in Italy, as well as against any flota- 
tion of their bonds or shares; (3) a boycott of all Italian goods and the 
prohibition of importations from Italy; (4) an embargo of machine-tools and 
of key raw materials, including rubber, nitrates, iron-ore, nickel, magnesium, 
aluminum, bauxite, chromium and ferro-manganese. 

The alacrity with which about fifty members of the League, including many 
States not allied in interest with Great Britain, had accepted on principle 
all four categories, indicates that the sanctions were not sustained by British 
influence alone, but by the determination to test the power of the League to 
stop armed conflicts in violation of the Covenant, and the fear of all but the 
great Powers of some day being “somebody’s Ethiopia.” As expressed by 
General Nemours, the Haitian delegate: “The precedent which we are going 
to set up today will be used tomorrow. There are not two truths—one for 
Africa and the other for Europe.” } 

On November 2, 1935, it was voted to make all categories finally effective 
on November 18. On the motion of the Canadian delegate (whether or not 
acting with governmental authority is not quite clear), it was also voted to 
extend the embargo on exports to include coal, pig-iron, cast-iron, steel, and 
petroleum and its derivatives, “as soon as it appeared the principle was 
accepted sufficiently generally to ensure that the embargo of these products 
would be effective.” In the meantime, the embargo of the first group of ar- 
ticles was put into force on November 18, as planned. 

The President of the United States, acting under the authority of the Joint 
Resolution of August 31, 1935, issued a proclamation on September 25, 1935, 
establishing a list of arms, ammunition and implements of war prohibited 
from export to belligerent states. On October 2, he applied the embargo 
specifically to Ethiopia and Italy, being “compelled to recognize the simple 


1 Verbatim Record of the Assembly, Oct. 10, 1935, p. 6. 
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and indisputable fact that Ethiopian and Italian armed forces are engaged 
in combat thus creating a state of war within the intent and meaning of the 
Joint Resolution;” and under these specific circumstances he “desired it to 
be understood that any of our people who voluntarily engage in transactions 
of any character with either of the belligerents do so at their own risk.” ? 
On October 30, the President issued the following public statement: * 


This Government is determined not to become involved in the con- 
troversy and is anxious for the restoration and maintenance of peace. 
However, in the course of war, tempting trade opportunities may be 
offered to our people to supply materials which would prolong the war. 
I do not believe that the American people will wish the struggles on the 
battlefield to be prolonged because of profits accruing to a comparatively 
small number of American citizens. Accordingly, the American Govern- 
ment is keeping informed as to all shipments consigned for export to 
both belligerents. 


The policy thus proclaimed goes beyond the specific terms of the Joint 
Resolution of August 31, 1935. It seems to have been undertaken not only 
upon the somewhat ambiguous terms of that resolution but also upon the 
supposition that the operation of economic sanctions applied or about to be 
applied by fifty or more members of the League would create a strong temp- 
tation for individuals and corporations in this country to supply prohibited 
materials to one or both beliigerents, thus tending to prolong the war. The 
term “implements of war” was inferentially though not expressly interpreted 
in a broad sense to include essential war materials, at least to the extent of 
applying “moral suasion” in order to discourage attempts to profit at the 
expense of the very nations which were making economic sacrifices in order 
to bring the conflict to an early end. 

The embargo provisions of the Joint Resolution expire on February 29, 
1936, and the term “implements of war” will probably be clarified by the 
action of Congress at its session beginning in January, 1936. Possibly the 
term may be supplanted by language broad enough to include essential war 
materials, such as copper, steel, cotton, necessary in the manufacture of arms 
and ammunition, and petroleum products essential +o their effective use. It 
may not be advisable, even if it were possible, specifically to define in the 
Neutrality Act itself, all the articles considered to be essential war ma- 
terials, but to leave to the Executive the duty of application in detail. 

It has been emphasized in official quarters that the Government proposes 
to pursue a policy independent of what the members of the League may do, 
but directed toward the two-fold purpose of keeping the nation out of war and 
of bringing the present conflict to a speedier termination by refusing to feed 
the flames of war. As the policy is not based upon coéperation with the 
League, it becomes a proper subject of inquiry whether it is in pursuance of 


2 Department of State Press Release, Oct. 5, 1935, Pub. No. 791, p. 255. 
3 New York Herald-Tribune, Oct. 31, 1935. 
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or justified by reciprocal pledges and undertakings under the Pact of Paris, 
known as the Kellogg Pact. 

Secretary of State Hull, in an official communication to the Emperor of 
Ethiopia in reply to his note of July 3, 1935, said: * 

. in view of the provisions of the Pact of Paris to which both Italy 
and Abyssinia are parties, in common with 61 other countries, my Gov- 
ernment would be loath to believe that either of them would resort to 
other than pacific means as a method of dealing with this controversy 
or would permit any situation to arise, which would be inconsistent with 
the commitments of the Pact. 

Having in mind the customary amenities of diplomatic correspondence, this 
language would seem to have been quite clear; yet, curiously enough, it seems 
to have been interpreted in the British and French press to the effect “that 
the American Government had abandoned the Kellogg-Briand Pact.” * Ac- 
cordingly, the Secretary of State felt called upon to assert that this interpre- 
tation was entirely contrary to the sense of his note. He called attention 
to the binding character of the Pact and the interest of the United States and 
the other nations “in the maintenance of the Pact and the sanctity of the inter- 
national commitments assumed thereby for the promotion and maintenance 
of peace among the nations of the world.” * Again on November 27, 1935, 
an official spokesman of the State Department emphasized the strict independ- 
ence and non-collaboration of the Government with any Power or Powers in 
the maintenance of neutrality, while at the same time referring to the tradi- 
tional American interest in peace and the pledges given in the Kellogg Pact. 
However, no direct connection was asserted between the policy of the 
Government in endeavoring to discourage trade in essential war materials 
and the specific pledges of the Pact. 

It is somewhat surprising that no effort has thus far been made to amplify 
the force of these pledges by some interpretation of the Pact in the light of 
the present conflict between Ethiopia and Italy. The Pact was negotiated 
at a period when it was well understood that the United States would not 
become a member of the League. At the same time, there was a strong 
current of opinion that the United States should take some independent 
measures to prevent war without accepting the implications of the Covenant. 
However, the Pact cannot be properly interpreted without taking into account 
the prior-existing Covenant. During the negotiations Mr. Kellogg, in his 
note addressed to the French Ambassador on February 27, 1928, asserted 
that the Pact, if ratified by the entire family of nations, would be “a most 
effective instrument for promoting the great ideal of peace which the League 
has, and not inconsistent, but without attempting to define ‘aggressor’.” The 
obligations undertaken in the Covenant not to resort to war except under 
certain conditions, were renewed by the signatories of the Pact both with 
each other and with the United States and other non-members of the League. 


‘ Department of State Press Release, Sept. 14, 1935, Pub. No. 784, p. 194. 
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Although the terms of the Pact are in some respects broader than the Cove- 
nant, no sanctions are mentioned except that the preamble of the Pact pro- 
vides that the guilty party “should be denied the benefits furnished by this 
treaty.” 

What are the “benefits” conferred by the treaty? Do they embrace also 
the right to demand the ordinary course of conduct from neutrals, a right 
which may be sacrificed by breach of the Pact? It is significant that as 
early as 1929, a leading British authority on international law maintained 
that a violator of the Pact “must not expect to exercise the traditional, or 
indeed any belligerent rights at sea against other Powers whose treaty rights 
it is itself violating;” and he suggested that Great Britain issue an authorita- 
tive statement accepting this consequence of the Pact.5 

It might have avoided much controversy if some collective interpretation 
had been undertaken to “implement” the Pact, but in the absence of any such 
action, interpretation must be undertaken by the signatories when claiming 
that there has been a breach. Without such interpretation, there is danger 
of the Pact becoming a mere pious hope or wish, a character already at- 
tributed to it by its enemies. An endeavor to arrive at such a collective in- 
terpretation of the Pact was made in 1934 by the International Law Associa- 
tion through its Budapest Articles of Interpretation which contain the 
following provision: 


. . . 4. In the event of a violation of the Pact by a resort to armed force 
or war by one signatory State against another, the other States may, 
without thereby committing a breach of the Pact or of any rule of inter- 
national law, do all or any of the following things: 
. . . (b) Decline to observe towards the State violating the Pact the 
duties prescribed by international law, apart from the Pact, for a 
neutral in relation to a belligerent. 

The interpretation thus given would have only the significance of the 
deliberations of an unofficial body of jurists were it not for the detailed dis- 
cussion upon the rules which took place in the House of Lords on February 
20, 1935. In the course of the debate, Lord Howard of Penrith (formerly 
Sir Esmé Howard), British Ambassador at Washington when the Pact was 
signed, declared the foregoing article of interpretation “to be entirely con- 
sistent with Mr. Kellogg’s explanatory note of June 23, 1928, which was 
accepted fully at the time by all the governments to which it was addressed, 
including His Majesty’s Government.” ® Without committing his Govern- 
ment to an acceptance of the interpretation given, the Lord Chancellor (Vis- 
count Sankey) called attention on the same occasion to the joint statement 
issued by the President of the United States and the British Prime Minister 
in October, 1929, that both their Governments resolved “to accept the Peace 


5 J. L. Brierly in British Year Book of International Law, 1929, p. 210. 
* International Law Association. Report of the 38th Conference held at Budapest, Sept. 
6-10, 1934. Report of Proceedings in the House of Lords. Appendix (1935), p. 322. 


\ 


EDITORIAL COMMENT 87 


Pact, not only as a declaration of good intentions but as a positive obligation 
to direct national policy in accordance with its pledge.” 7 

The interpretation given by rule 4 above quoted may be compared with 
the position taken by the United States at the General Disarmament Con- 
ference on May 22, 1933, when Mr. Norman Davis, speaking for the United 
States delegation, stated that if the substantive reduction of armaments were 
effected by general international agreement we would be willing to consult 
the other States in case of a threat to peace, with a view to averting conflict: 


Further than that, in the event that the States in conference, deter- 
mine that a State has been guilty of a breach of the peace in violation of 
its international obligations and take measures against the violator, 
then, if we concur in the judgment rendered as to the responsible and 
guilty party, we will refrain from any action tending to defeat such 
collective effort which these States may thus make to restore peace.’ 
(Italics ours) 


While the statement must be taken as applicable to the particular negotia- 
tion pending at the time, the same procedure seems appropriate as a first step 
toward effectuating the purposes of the Kellogg Pact. 

It is to be emphasized that the sanctions imposed by the League are of a 
different character from the prohibitions against the shipment of essential war 
materials envisaged by the present American policy. Our measures are not 
nearly so comprehensive in character. A distinction is made between war 
supplies and the normal quotas of the same materials used before the outbreak 
of hostilities. They are not punitive nor adopted by way of retaliation for 
the breach of a treaty. Being enforced against both belligerents, they seek 
to bring an end to armed conflict. The opponents of the policy allege favor- 
itism against Italy; but any advantage which accrues by these measures to the 
other belligerent is in this case the result of its primitive industrial and mili- 
tary system. The opponents of the policy also fail to take into account our 
status with respect to the co-signatories of the Pact, who could scarcely be 
expected to remain unaffected after a breach of the Pact, while our citizens 
carried on a lucrative trade at their expense. Such a course would soon bring 
an end to the significance of the Pact and for years to come would jeopardize 
confidence in our loyalty to the peace measures we advocate. On the other 
hand, it would seem to go beyond the implications of a neutral policy to 
endeavor to enforce embargoes which members of the League acting upon the 
more specific terms of the Covenant have not themselves applied. 

Objection is also made that the Pact is a perpetual guarantor of the status 
quo. This is not justified by any reasonable interpretation of the text, except 
that the status quo must not be disturbed by armed force without a resort 
to pacific means. Undoubtedly, account must be taken of the economic 

7 International Law Association. Report of the 38th Conference held at Budapest, Sept. 


6-10, 1934. Report of Proceedings in the House of Lords. Appendix (1935), p. 348. 
® Department of State Press Release, May 27, 1933, Pub. No. 463. 
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needs of various countries and this was recognized in the course of the nego- 
tiations undertaken by the League prior to the outbreak of the conflict. 
Rectifications of this character should not be at the expense of the weakly- 
armed States, otherwise encouragement is given to all States to arm to the 
maximum of their capacity. 

The restoration of peace after the outbreak of a conflict sometimes requires 
a certain measure of sacrifice by non-belligerents. The expansion of contra- 
band lists so as to include nearly all the important articles of trade has greatly 
changed the problems of neutral status. These considerations have made iso- 
lation from the effects of war practically impossible. This follows also from 
the increased scope of war operations and the immense destructiveness of 
modern methods of warfare. The true interest of all nations is a speedy ter- 
mination of the conflict, however imperfect the right to effectuate that interest 
may still remain under international law. 

ArtHur K. KuHN 


MALEVOLENT NEUTRALITY 


There was a time when the United States as the foremost champion of 
neutral rights vigorously vindicated the freedom of the seas. There was a 
time when the United States in the vindication of these rights was willing 
to await confidently the ultimate recognition of such rights. It did not aban- 
don its legal rights simply because of possible difficulties in securing their 
recognition and observance. England in the end was obliged to pay a large 
indemnity for its failure to observe its obligations as a neutral. There was 
a time when the United States was the spokesman for many neutral nations 
in insisting that when other nations resorted to war they should refrain from 
injuring the interests of neutrals and should restrict the ravages of war. 

That was a time when neutrality meant nothing more and nothing less than 
strict impartiality towards both sides toa war. It was atime when neutrality 
legislation was framed on tested principles and was not permitted to be af- 
fected and altered according to the varying fortunes of war. Even the Jeffer- 
sonian embargoes and other like measures were devised entirely in the spirit 
of strict impartiality for the purpose of maintaining neutrality. 

Since the precipitate legislation on neutrality adopted by the United States 
Congress in August, 1935, and the various measures taken by the President in 
accordance with that legislation, it is extremely difficult to determine the 
exact status of neutrality. Confusion on this subject is certainly becoming 
most confounded. Certain definite facts, however, emerge which serve to 
indicate the trend of this undoubted change of national policy. Official ex- 
planations, as usual, are not of as great significance as official acts. As a mat- 
ter of fact, such explanations tend to obscure rather than clarify the problem. 

On October 5th the President issued a proclamation defining arms and 
munitions of war and placing an embargo on their shipment, as well as warn- 
ing American citizens that any transactions with Italy or Ethiopia would be 
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at their own risk. Since that date the Administration has been exercising 
moral pressure to prevent or restrict the sale to these belligerents of such raw 
materials as fuel oil, copper and scrap iron which might by implication become 
assimilated to actual implements of war. Furthermore, the policy of restrict- 
ing trade with belligerents to “normal volume” and thus preventing ‘‘abnor- 
mal” trade in articles which may be most needed has been advocated by the 
Administration. 

In his communication of October 26 to the League of Nations, Secretary 
Hull stated: 


These steps have been taken for the purpose of dealing with this spe- 
cific controversy and the special circumstances presented. 
The course thus pursued in advance of action by other governments 
. represents the independent and affirmative policy of the Govern- 
—_— of the United States and indicates its purpose not to be drawn into 
the war’... 


President Roosevelt in a letter to Bishop Oldham ? expressly avows: 


I need not detail to you the various steps this Government took prior 
to the outbreak of the war between Ethiopia and Italy designed to bring 
to bear in the interest of peace the weight of this country’s moral influ- 
ence as a cosponsor and signatory of the Pact of Paris . . . the measures 
that the Government has successfully adopted have served the twofold 
object of keeping us out of war and of confining and shortening hostilities. 


In spite of official disclaimers, it should be abundantly clear that instead of 
sedulously adopting a policy of strict impartiality and of non-participation in 
the war between Italy and Ethiopia, the United States is actually taking sides 
against Italy and thus exposing this country to the accusation of being not 
merely unneutral but also of being an enemy. Italy might well object that 
this is war even though it may have to abide its time in demanding a reckon- 
ing, as did the United States in the case of the Alabama. 

Senators Clark and Nye were quite sound in formally warning Senator 
Pittman, Chairman of the Senate Committee on Foreign Relations, that “It 
will be impossible for Congress to form a policy later without incurring repre- 
sentations that such a new policy involved the taking of sides against one 
particular belligerent. . . . As your Committee is aware, every embargo after 
a war is declared affects belligerents unequally.” * And Congressman Mave- 
rick of Texas was also right when he said “If the President is delegated op- 
tional power to declare embargoes . . . he is, in effect, given the power to 
declare war.” 4 

If the policy advocated and applied by the present Administration towards 
Italy be qualified as neutrality, it is necessary obviously to revise all previous 
notions of neutrality. It would rather appear to be an idealistic form of in- 

1 Department of State Press Release, Nov. 2, 1935, p. 537. 


2 New York Tribune, December 7, 1935. 
’ New York Times, Aug. 11, 1935. 4 Congressional Record, Aug. 23, 1935. 
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ternational opportunism which might better be qualified as malevolent neu- 
trality. Italy certainly could not regard it as benevolent in character. 
Whether benevolent or malevolent in intent, it clearly is not impartiality or 
non-participation in the actual war, any more than the action of France in 
the Russo-Japanese War in offering generous facilities in all its ports to both 
belligerents when the Russian fleet set out on its tragic voyage from the Baltic 
to the Sea of Japan. Whatever the justification for this policy, whether to 
“take the profits out of war,” to apply sanctions under the Kellogg Pact, or to 
codperate with the League of Nations, it is manifestly a revolutionary de- 
parture from the national policy of the United States as the original protago- 
nist of neutrality. The following observations by Walter Lippmann are so 
completely in harmony with the views here expressed that they warrant being 
quoted in extenso.5 


When, on November 15, Secretary Hull declared that “certain commodities, such as 
oil, copper, trucks, tractors, scrap iron and scrap steel . . . are essential war materials,” 
and that “this class of trade is directly contrary to the policy of this government,” he 
took a position which is of such importance that it must be challenged even by those who 
in the end may find themselves disposed to agree with it. 


The first thing to note about Secretary Hull’s declaration is that it radically changed the 
rules of neutrality after Italy had gone to war, and that it changed them radically to the 
disadvantage of Italy. For in August Congress had specifically declined to put an em- 
bargo on raw materials. We have to ask ourselves, therefore, whether we believe that 
it is wise to establish the precedent that in future wars, especially great wars, the United 
States may at the discretion of the President change the rules at any time so radically 
that the decision may give the victory to one side rather than to another. 

It seems to me clear that such a procedure is wholly inconsistent with the ideal and the 
practice of neutrality. For if it is known that in a war we may or may not be willing 
to sell necessary supplies, is it not obvious that by exercising that right to discriminate 
we make ourselves the arbiter of the balance of power? The United States is by all odds 
the largest reservoir of war supplies on the face of the earth: to open or close access to 
that reservoir after war has begun, or to have different rules for some wars than for others, 
means simply that at the discretion of the President the immense weight of the United 
States would be used to help one side or the other. Such a policy would be regarded as 
a virtual alliance by the beneficiary and almost as bad as outright belligerency by the 
victim. It would mean that since the United States reserved the right to discriminate 
and thus perhaps to decide the outcome of the war, the United States would be entangled 
at all times in one way or another in the shifting alignments of the European world. It 
would mean that the government would be subjected to every kind of diplomatic pressure 
from abroad, that American opinion would be subject to every kind of propagandist 
pressure, that the American electorate would be divided in accordance with its European 
sympathies. 

These considerations are sufficient, it seems to me, to exclude as unwise and impracti- 
cable, a policy which would change the rules of neutrality after war has begun or just 
before it breaks out. Whatever the rules are to be they must be rules that are known 
in advance and are sincerely applied. 


MarsHALL Brown 
5 New York Tribune, Dec. 7, 1935. 
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SANCTIONS v. NEUTRALITY 


Since the passage of the Neutrality Resolution by the Congress last August, 
much has happened to demonstrate how vital are the decisions which Con- 
gress will be forced to make at the session commencing in January. Already 
a confusion of counsels has set in, running all the way from a revival of the 
plan to give the President discretion to embargo munitions and perhaps other 
commodities to one side only in a foreign war, down to a proposal to embargo 
all goods or all “contraband” to all belligerents—something akin to non- 
intercourse. 

Much of this advice is the result of panic and lack of confidence in the 
capacity of the United States to control its own neutrality. Some of it re- 
flects romantic views about “collective security” which would place the United 
States in a position of helping to strangle and overwhelm some “aggressor” 
who somewhere upsets a given status quo. Some of it is inspired by the view 
that neutral rights should be abandoned because they are a temptation to 
belligerent attack, that trade and profits brought us into the last European 
war and that hence a prohibition of trade will keep us out. Neither view 
is believed to be sound, but on the contrary both encounter serious legal and 
practical objections. If pursued, either policy would be calculated to propel 
us into war, because both, it is believed, are destitute of foundation in law, 
logic or experience. 

In spite of the fact that the recent contrivance for collective security has 
brought the world collective insecurity on a scale hitherto unknown, and, by 
reason of adopting force as the chief agency for peace, has been attended with 
an astronomic increase in armaments, there are many who still cherish the 
belief that a device for strangling a revolter against the status quo affords the 
ideal “peace machinery.” The present threat of sanctions against Italy is 
hailed as a demonstration of the validity of the theory, in spite of the fact that 
it not only has not prevented war but has created an atmosphere little condu- 
cive to peaceful deliberations or satisfactory solutions. In reality, by reason 
of its tending to incite and ignite war, it has so operated as to impair economic 
recovery, disturb international trade, and destroy the healthy international 
psychology which alone renders possible the preservation of peace. The 
mere possibility of sanctions will foster the quest for self-sufficiency and 
stimulate the demand for raw materials under sovereign control. Small coun- 
tries in possession of important natural resources are thereby exposed to new 
dangers. 

But those who desire the President to be given authority to embargo arma- 
ments and perhaps other commodities to one belligerent only, evidently be- 
lieve in sanctions, in hostile and punitive measures, as a way to “enforce 
peace.” In the name of “neutrality”—save the mark—Congress has been 
and will be requested to give the President this power to make war on the 
country or countries the sanctionists happen to dislike. But, as heretofore 
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observed,? such a delegation of authority would be lawless in the highest 
degree, for it would not only authorize the President discriminatorily to exert 
hostile measures against one belligerent only, and would hence violate neu- 
trality and elicit counter-reprisals and war, but, as an act of war, it involves 
a power which Congress cannot under the Constitution delegate to anyone. 
No President should wish to expose himself or the country to such impor- 
tunities and risks; responsibility for such portentous measures should be left 
with Congress, where it constitutionally belongs. In effect, however, when 
invoked to support League Powers in some campaign of sanctions, the meas- 
ure goes even beyond the Norman Davis commitment of May, 1933, at 
Geneva, for it contemplates not merely non-interference by the United States 
with League sanctions, but active codperation therewith, while waiving the 
one condition on which the commitment was made, namely, a material limita- 
tion of armaments. But if the vacuous Kellogg Pact, instead of the League 
Covenant, is to be invoked as a springboard to launch us into foreign disputes 
and conflicts on behalf of the “righteous,” it were better to repeal so potent 
a stimulus to adventure and war. And when it is argued that the best way 
to stay out of war is to help the “peace-loving” nations prevent war, or, if 
it cannot be prevented, to help them suppress it in order to shorten and lo- 
calize it, the doors are wide open to participation in every foreign war, no 
matter where it may be. Thus, in the name of peace and the higher morality, 
we are invited to intervene in all international wars. To do this in the name 
of neutrality is merely to exemplify the confusion and shallowness of thought 
which marks this irrational period of the world’s history. 

A slight modification of these suggestions has been advanced in a draft 
statute prepared by a committee of the National Peace Conference. Basing 
themselves on the Kellogg Pact, it is proposed that while the arms embargo 
shall be mandatory, a supplementary embargo on other commodities of the 
kind usually included in goods conditionally contraband shall be discretionary 
with the President. But this would be merely an entering wedge to embargo 
those commodities only which will handicap the particular belligerent in 
propagandistic disfavor. And an error in the August Neutrality Resolution, 
by which the arms embargo “may”—or may not—be extended to new belliger- 
ents who enter an existing war, it is now proposed to exploit so that the com- 
modity embargo “may” also be thus discriminatorily extended. By seeking, 
without any concession from belligerents, to ban shipments even to neutral 
countries beyond pre-war quotas, international law and commercial treaties 
are necessarily to be violated, and, aside from undermining the historic posi- 
tion of the United States and giving moral support to belligerent illegalities 
during the late war, the plan contemplates a more or less continuous war 
footing for the United States. The suggestion that merchants who sacrifice 
the business they are disabled from obtaining shall be compensated hardly 


1 This JouRNAL, Vol. 27 (1933), p. 518. 
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seems serious. The fundamental principle of this plan is to encourage un- 
neutrality and participation in foreign wars. 

The other proposal is mandatorily to embargo commodities on a wide scale. 
This also exhibits too easy an optimism in a matter in which law and experi- 
ence call for caution. An embargo on “arms, ammunition and implements of 
war” may be tolerated if honestly administered. So may a prohibition of loans 
to belligerents. But once go beyond that to emargo materials like cotton, 
copper, metals, oil, scrap iron,—and even foodstuffs have been suggested— 
characterized erroneously as “essential war materials,” it will at once be found 
that international law, treaties and practical considerations interpose im- 
perative vetoes. International law does not authorize a neutral, certainly 
one whose shipping is in no way harassed, to embargo anything but “arms, 
ammunition and implements of war,” specifically defined in the treaty with 
Italy of 1871, Art. XV, as the only commodities that may be considered con- 
traband of war. Only as to these may that “reciprocal liberty of navigation 
and commerce” guaranteed in Article 1 of the treaty be impaired, and even 
then only under the conditions of what Jefferson called an “honest” neutrality. 
Recent efforts, therefore, to admonish American traders to desist from trade 
in such non-military commodities—at most goods conditionally contraband 
only when so declared by a belligerent and then subject to all the conditions 
necessary to prove their direct hostile military destination—cannot be de- 
fended as lawful. They also impair the legal position of the United States 
in future controversies over contraband. The temptation to use such em- 
bargoes so as to discriminate in fact, even if not avowedly, against one of 
the belligerents, would risk participation in a foreign war, such as the Italo- 
Ethiopian conflict, and any wars that might grow out of it. An embargo in 
such case is a hostile measure, whether it is called a “sanction” or by any 
other name. 

There prevails a sincere opinion, however, that the widest kind of embargo 
on American goods will insure American abstention and escape from foreign 
wars. This view overlooks practical considerations. Wars are fought by 
sea Powers not merely to defeat an enemy militarily but also to capture his 
markets and to stop neutrals from acquiring them. An embargo, therefore, 
plays directly into the hands of the belligerent who controls the sea. Further- 
more, by “abandoning” neutral rights, a premium is placed on the unre- 
strained character of maritime warfare and hence on sea power; and that 
can hardly be called a contribution to law and order or to the right of all 
neutrals, large and small, to live. A nation that voluntarily withdraws its 
commerce from the sea in time of war not only surrenders its position as a 
first-class Power but invites imposition, surveillance, and disrespect for its 
national independence. The avowed non-resistant does not necessarily in- 
sure respect or peace. Moreover, a wide embargo throws a country into 
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distress and disorder, as Jefierson discovered,? and draws a people into oppo- 
sition to their government. To restrain trade too harshly is to invite smug- 
gling and disrespect for government. As a measure of pacification, it is likely 
to be as ineffective as “sanctions” generally. 

Far better is it to cultivate a genuine philosophy of detachment from Euro- 
pean quarrels, a strong motivating factor in American independence and once 
deemed a national tradition. To know the law and insist upon it requires no 
belligerency, but on the contrary invites respect. Claims commissions for 
a century and a half attest the fact that even a disregard of neutral rights is 
not a casus belli. It required no legislation to warn American citizens off 
belligerent ships or to refuse to protect them if they did become passengers or 
crew. It was unwise and unsound to issue ultimata in 1915 and 1916 on the 
sinking of belligerent ships, whether carrying contraband or not. To oppose 
the Gore-McLemore Resolution in 1916 was an indication that American 
neutrality had already been bartered away. The reversal of the position on 
armed merchant ships between January and March, 1916, was most unfortu- 
nate. If an Administration does not want to remain neutral or does not know 
how to maintain neutrality, no legislation can save the country from war. 
Contraband is now carried at the owner’s risk, and has been for two hundred 
years. Legal blockades must be respected by neutrals. We have lost much 
ground in the struggle for law, and naked force today has a prestige rarely 
witnessed. Recovery of peace lies in a recovery of law. There is no short 
cut or improvised formula to keep a nation out of trouble, yet the existing 
rules of international law, if intelligently administered, go a long way to 
enable an honest neutral to preserve neutrality and hence stay out of the 
wars of others. 

But this requires in turn the development of tolerant understanding, not 
now very fashionable, that the world is not divided between the righteous and 
the unrighteous, that the fragile and unstable status quo erected in 1919 in- 
vites rather than discourages conflicts and upheavals, that the causes of mass 
movements lie so deep historically and psychologically that it is unwise to 
label explosions as moral issues and launch adventures upon the emotional 
impulses of the moment. Most political treaties merely establish a modus 
vivendi, which is bound in time to be departed from because life generally 
moves faster than treaties. Not every violation of a treaty is a casus belli. 
Deplorable things in this uncertain vale of tears are more or less inevitable, 
and can rarely be alleviated by extending the area of war. The philosophy 
of minding your own business has not yet been improved upon as a way to 
peace, sanity and tolerable life. 

EpwIn BorcHarpD 


2 Sears, Louis Markin. Jefferson and the Embargo, Durham, N. C., 1927. 

Jennings, Walter Wilson. The American Embargo 1807-1809. Iowa City, 1921. 

Clauder, Anna Cornelia. American Commerce as affected by the Wars of the French 
Revolution and Napoleon, 1793-1812. Philadelphia, 1932. 
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THE ELKTON INCIDENT 


A recent occurrence at Elkton, Maryland (November 27, 1935), is an il- 
lustration of a source of embarrassment and difficulty happily rarer than once 
was the case when the whole subject of diplomatic privileges and immunities 
was based upon the fiction of exterritoriality. The Elkton incident involved 
the Iranian Minister and his wife, who were being driven through Elkton in 
a motor car by a chauffeur, presumably an American citizen, in the employ of 
the Minister. Two overzealous police officers jumped upon the running board 
and ordered the car stopped, and then arrested the occupants for exceeding 
the speed limit of Elkton. The Minister, protesting, offered some resistance, 
whereupon one of the police officers put handcuffs upon him and had the car 
and all of the occupants taken to the police station. There the identity of the 
Minister was established and all were released. The Minister immediately 
protested to the Secretary of State against a flagrant violation of his diplo- 
matic immunities. 

Such acts by the police officers are clearly violations of the Federal statute 
of 1790 (U.S. Code, 1934 edition, Title 22, Section 255): “Every person who 
assaults, strikes, wounds, imprisons, or in any other manner offers violence to 
the person of an embassador or a public minister in violation of the law of 
nations, shall be imprisoned for not more than three years and fined, at the 
discretion of the court.” In this case, however, the State of Maryland acted 
before any action was taken in reference to the Federal offense. The arrest- 
ing officers were promptly prosecuted by the Maryland authorities, fined for 
assault, and removed from their positions. The Governor of Maryland con- 
veyed, through the Secretary of State, his apologies to the Iranian Minister 
for the untoward incident. The Secretary of State, in forwarding the 
apology of the Governor of Maryland to the Minister, expressed the formal 
regrets of the United States. Secretary Hull, in communicating information 
to the press as to the apology and expression of regret, made the following 
statement: 


The immunity of duly accredited foreign diplomatic representatives 
and their staffs from arrest, detention or molestation of any sort is a 
practice the necessity of which has for many centuries been universally 
recognized by civilized nations. It is furthermore a long established 
principle of international law to which the American Government has 
since the earliest day of the Republic attached the greatest importance. 
This is evident from the fact that Federal legislation was enacted on 
this subject by the Congress in 1790 during the first administration of 
President Washington. 

It should be obvious that the unhampered conduct of official relations 
between countries and the avoidance of friction and misunderstandings 
which may lead to serious consequences are dependent in large measure 
upon a strict observance of the law of nations regarding diplomatic im- 
munity. If we are to be in a position to demand proper treatment of our 
own representatives abroad we must accord such treatment to foreign 
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representatives in this country, and this Government has no intention of 
departing from its obligations under international law in this respect. 

I may say in this connection that this Government has at all times im- 
pressed upon its own official representatives abroad that the privilege of 
diplomatic immunity does not presuppose the right to violate any of the 
laws or regulations, national or local, of the countries to which they are 
accredited ; that, on the contrary, the privilege of such immunity imposes 
upon them the obligation of observing meticulously such laws and 
regulations. 

Such being the attitude and practice of this Government, I am unwill- 
ing to believe that other governments would condone any behavior 
inconsistent with such attitude and practice on the part of their repre- 
sentatives in this country. 

This is an excellent expression of the present state of international law upon 
the personal immunities of the foreign diplomat and of those to whom per- 
sonal immunities are extended by the State receiving them. Such a person is 
given immunity from the jurisdiction, civil and criminal, of the receiving 
State in order that official intercourse between the two States may proceed 
smoothly and unhampered. Such immunity carries no implied right to vio- 
late the laws of the receiving State. On the other hand, there is an implied 
duty on the part of every foreign diplomat, as there is upon any foreigner who 
is not a diplomat, to observe the laws of the country in which he happens to 
be; but, and here the immunity comes in, the receiving State is under a duty 
to the sending State not to exercise its jurisdiction over him. Repeated 
violations of the laws of the receiving State, or contempt for them, put the 
violator in the character of persona non grata. This is not, as was once said, 
because the person of the ambassador is sacred, but because, if jurisdiction 
were effected, it would defeat the proper exercise of the diplomatic function.* 

J.S. Reeves 


RECENT GERMAN NATIONALITY LEGISLATION 


On September 15, 1935, the German Reichstag, meeting in extraordinary 
session at Nuremberg in connection with the annual Nazi Party Congress, 
passed a law laying down the conditions under which one may become a citi- 
zen of the Reich and be entitled to the rights thereof. The law distinguishes 
between those who belong to the State (Staatsangehdrigen, nationals, 
ressortissants) without being citizens thereof, and those who are citizens of 
the Empire (Reichsbiirger). The former category includes all those who 
“belong to the community of protection” (schutzberand) of the Reich and 
who owe it special duties. Presumably also they are entitled to the pro- 
tection of the Reich, although the law does not expressly so declare. 

Citizens of the Reich, on the other hand, include only those nationals, as 
defined above, who are of German or kindred blood (Artverwandten Blutes) 


* The recall of the Iranian Minister by his Government has since been announced. The 
Washington Post, Jan. 5, 1936.—Eb. 
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and who by their conduct give evidence of their willingness and fitness 
(geeignet ist) to serve faithfully the German people and the Reich. The 
qualifications are therefore both racial and moral or civic. Citizenship is 
acquired through the procurement of a letter patent issued by an authority 
of the Reich. Apparently every person who wishes to become a citizen, 
even those who are already citizens under the existing laws, must obtain a 
letter patent in order to be entitled to enjoy the rights of a citizen. The 
procedure will therefore be somewhat analogous to that by which an alien 
is naturalized. The applicant will presumably be subjected to a rigid ex- 
amination both as to his race and his moral or civic qualifications. He may 
of course pass the one test and fail on the other. Manifestly, the authorities 
charged with the execution of the law are left with a large, if not unlimited, 
discretion as to who shall be admitted to citizenship and who shall be ex- 
cluded. Section 3 of the law, it may be remarked, charges the Minister of 
the Interior with the duty of promulgating, after agreement with the lieu- 
tenant (stell vertreter) of the Fiihrer, the legal and administrative regula- 
tions necessary for the completion and execution of the law. 

The racial test prescribed by the new law appears to be unprecedented. 
Apparently its purpose is to restrict German citizenship hereafter to the 
Aryan races. Whether a particular applicant belongs to one of these races 
will have to be determined by the authorities charged with the execution of 
the law. It has been made quite clear that Jews are to be excluded; indeed, 
the law was admittedly passed for the principal purpose of denationalizing 
them. Presumably the law was not intended to exclude the so-called Nordic 
races, and it has been said that the Poles and the Japanese, as a result of 
special legislation or interpretation, are not to be excluded. It has been 
generally assumed that in virtue of the moral or civic test persons who are 
in opposition to the existing political régime and who do not accept the Nazi 
ideology will be excluded. Communists, no doubt, Socialists perhaps, and 
possibly internationalists, pacifists and other classes against whom the Nazi 
leaders have directed their attacks will fail to pass the test. 

But, as stated above, it was against the Jews that the law was primarily 
aimed and they constitute by far the largest class that will be affected by its 
provisions. It was passed to satisfy the increasing demand of the left wing 
of the Nationalist Socialist Party, of which Herr Streicher, editor of Der 
Stiirmer, had become the recognized spokesman. That the law was directed 
principally against them was made clear by the speeches of the Nazi leaders 
at the party congress at Nuremberg at the time the law was passed, by the 
interpretative comments of the Nazi press on the law, and by other anti- 
Jewish legislation passed at the same time, such as the law for “the protection 
of German blood and German honor.” This latter law forbids marriages be- 
tween Jews and nationals (Staatsangehérigen) of German or kindred blood, 
under penalty of nullity of the marriage and imprisonment with hard labor. 
It even goes to the length of prescribing the same punishment for the Jewish 
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man who has extra-marital sexual relations with a woman of German or 
kindred blood, though not for the man of German or kindred blood who has 
such relations with a Jewish woman. The same law forbids the employment 
in Jewish households as domestic servants, of women of German or kindred 
blood, who are under 45 years of age. Finally, the law forbids Jews from 
displaying the national flag or the colors of the Reich, although, somewhat 
ironically it permits them to display the “Jewish colors” and promises them 
the protection of the state in the exercise of this privilege. 

Recurring again to the nationality law, reference must be made to Sec. 2, 
par. 3, which declares that only those who acquire citizenship of the Reich 
in accordance with the procedure described above are entitled to full political 
rights. Those who belong to the class of Staatsangehdrigen cannot claim 
such rights, but the law apparently envisages that they may be accorded some 
political rights. What they will be, if any, has not yet been determined. 

The distinction which this law makes between nationals and citizens— 
between those who “belong” to the State, who owe it allegiance and who are 
entitled to its protection, and those who, in addition, are vested with politi- 
cal rights, is not uncommon in the law of other States. But there is this 
difference between the German law here under discussion and the law of other 
States which make the distinction: under the law of the latter States the first 
category of persons usually embraces only those who for reasons of age, sex, 
lack of education or moral character are not deemed qualified to exercise 
political privileges for the best interests of the State, whereas the basis of 
the German distinction is primarily racial. In short, the German law rele- 
gates to the category of the disfranchised not only the classes just mentioned 
but whole races of mankind—all of them indeed, except those which the 
German authorities choose to classify as Aryan. Under that law birth within 
the country, residence, public service, distinguished achievement, moral or 
civic accomplishment do not in themselves qualify one for citizenship. Pri- 
marily, the test is racial; if one is not an Aryan as the term is defined by 
German law he cannot be a biirger, he can only be an angehoriger. In this 
respect it is believed that the new German law is without precedent in the 
nationality legislation of modern civilized States. In singling out especially 
the Jews who as defined by recent legislation now number more than two 
million of the German population, and who have until now been treated as 
citizens, and in denationalizing them all without distinction, the law is par- 
ticularly severe and wholly out of accord with modern conceptions. Hence- 
forth, they are to be subjects of the State, although, in a large sense, not mem- 
bers of it. It may be remarked in this connection that the recent law, unlike 
the earlier anti-Jewish Nazi legislation, makes no exception in the case of 
those Jews who served in the military, naval or air forces of the State during 
the World War, and of course it takes no account of distinguished achieve- 
ment by particular Jews in science, education, literature or art. Under that 
law, no Jew, whatever may have been his public service, his achievements 
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or his distinction, can be a citizen of the German Reich. Henceforth his 
place in the State will be that which in other modern States is usually reserved 
for the intellectually and morally unfit classes of the population. As inter- 
national law now stands, it probably cannot be successfully argued that the 
German Citizenship Law of 1935 violates any positive prescription of the law 
of nations. It is a municipal statute—a piece of domestic legislation—which 
falls within the legislative competence of any independent State, unless that 
competence has been limited by treaty engagements with other States. 
Nevertheless, it is believed that such legislation as this will meet with general 
disapproval, because it is an outstanding example of race discrimination, if it 
is not in violation of one of the fundamental rights of man as they are gen- 
erally recognized today and approved by the conscience of mankind. 
JAMES WILFORD GARNER 


THE SETTLEMENT OF CLAIMS BETWEEN THE UNITED STATES AND MEXICO 


The settlement of the claims of American citizens against Mexico and 
Mexican citizens against the United States arising since the last settlement of 
1868 was comprehended in the two conventions between the United States and 
Mexico signed September 8 and 10, 1923. The latter convention dealt with 
so-called special claims arising out of revolutionary conditions in Mexico 
between 1910 and 1920. Mexico admitted liability ex gratia for these claims, 
provided they were the result of the acts of certain forces classified in Article 
III of the special convention. The other convention dealt with the so-called 
general claims arising out of acts for which either country was responsible 
under the principles of international law. 

The Special and General Commissions were duly organized (with two na- 
tional members and a neutral umpire). The former commission held two 
sessions in April, 1926, and April, 1931, and decided 18 claims, dismissing all 
ofthem. The latter commission held sessions at intervals from August, 1924, 
to August, 1931, when the last renewal of the conventions expired. In these 
sessions the General Commission decided 139 American claims and 9 Mexican 
claims. In all these claims the Commission heard oral argument by the re- 
spective agents. 

Thereafter, up to the spring of 1934, the settlement of Mexican claims was 
held in abeyance pending further negotiations. A protocol was signed June 
18, 1932, for the continuance of the Special Claims Commission on a restricted 
basis, but this protocol was never ratified. Finally, in April, 1934, a com- 
prehensive arrangement was agreed upon covering both the so-called general 
and special claims. The new General Claims Convention envisaged a new 
method of settlement, either by means of an en bloc arrangement or a more 
simplified method of adjudication. Aside from the so-called agrarian claims 
(for expropriation of lands under agrarian laws), which are subject to further 
negotiations, the two Governments agreed to proceed promptly to complete 
the pleadings and briefs in the unadjudicated cases and to submit them to 
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two national commissioners, one appointed by each Government, who shall 
endeavor to agree upon an appraisal of the claims. The claims upon which 
they shall be unable to agree as to the merits or the amount of liability, or 
both, are to be included in a joint report to their respective Governments, 
which report shall form the basis for the negotiation of a further convention 
for the final disposition of the claims. This convention may comprise either 
an agreement for an en bloc settlement whereby one Government shall pay 
a stipulated net balance to the other, or an agreement to submit the plead- 
ings and briefs in the unappraised cases to an umpire. In the former case, 
presumably, a domestic commission will be set up to distribute the en 
bloc fund. 

The convention of 1934 also sets out in detail the limitations on the plead- 
ings and briefs to be filed. While under the former procedure evidence could 
be filed even with the final briefs, under the new procedure the basic evidence 
may only be filed with the memorial and the answer, and no further evidence 
may be filed except in rebuttal. In addition, the memorial shall state not 
only the factual basis of the claim but the legal principles upon which it is 
predicated, and the answer shall present the contentions of the respondent 
Government with regard to the facts and legal principles upon which its de- 
fense rests. Only in the event that the answer already filed under the former 
procedure does not meet these conditions, a counter-brief may be filed. There 
is to be no oral argument. 

For the purpose of the pleadings and briefs and the appraisals and deci- 
sions of the two commissioners or of the umpire, the old convention of Septem- 
ber 8, 1923, shall be considered as in full force and effect. 

In pursuance of the above plan, Oscar W. Underwood, Jr., was appointed 
American Commissioner and Fernandez MacGregor as Mexican Commis- 
sioner, and these Commissioners are now functioning. The presentation of 
all claims is in the hands of the United States Agent, Bert L. Hunt, and his 
staff. The convention provides that the work shall be completed within two 
years, which will expire, it is understood, in February, 1937. 

The settlement of the so-called special claims followed a different course. 
The new convention of April, 1934, provided for an en bloc settlement of all 
special claims on a basis similar to the settlements made between Mexico and 
other countries. The total amount was determined by taking the average 
of the percentages used in the settlements with other countries. A joint com- 
mittee composed of a representative of each Government was appointed for 
the purpose of calculating the percentage and the global amount due by Mex- 
ico. This committee reported on June 27, 1935, that according to this 
procedure they found the global amount to be $5,448,020.14, which is approxi- 
mately 2.6% of the nominal amount of all the claims filed. This sum is sub- 
ject to be increased in respect of cases which the General Claims Commission 
may decide to be within the jurisdiction of the Special Commission, but which 
were excluded by the joint committee in its calculation. Unofficial estimates 
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indicate that the valid claims will be paid at the rate of 50 to 75% of appraised 
value. 

The special convention provided that the global amount so determined 
“shall be paid at Washington in dollars of the United States at the rate of 
$500,000 per annum beginning January 1, 1935, and continuing until the 
whole amount thereof shall have been paid.” (Article II.) Any deferred pay- 
ments due on the global amount are to bear interest until paid. 

The convention further provides that for the “purpose of facilitating a 
proper distribution by the United States to the respective claimants of the 
amount to be paid” by Mexico, the latter agrees to deliver upon request “all 
evidence in its possession bearing on the merits of particular claims and to 
procure . . . such additional evidence as may be available in Mexico and as 
may be indicated by the Government of the United States to be necessary for 
the proper adjudication of particular claims.” (Article VI.) 

In order to distribute the global fund to the respective claimants, Congress 
passed an Act approved April 10, 1935, establishing a commission of three 
American members to be appointed by the President “to hear and determine 

. conformable to the terms of the Convention of September 10, 1923, and 
justice and equity” all special claims against Mexico filed with the American 
Agency within the period specified in said convention. The decisions of the 
commission, which shall be by majority vote, will constitute a final disposition 
of the cases decided. If the total amount of the awards exceed the amount 
of the fund less the expenses of the commission, it is to reduce the awards 
proportionately. No provision is made for oral hearings. 

At the time of entering awards the commission is to make allowance for 
attorneys’ fees (but only upon request of claimant or attorney, if there is 
a fee agreement), which allowance shall be paid directly to the attorney by 
the Secretary of the Treasury. The commission is to prepare written deci- 
sions “showing the reasons for the allowance or disallowance of the respective 
claims.” The Secretary of the Treasury is authorized to pay the awards and 
the expenses of the commission as certified to him by the Secretary of State 
out of the funds received from Mexico. 

As the United States had been the complainant in these cases under the 
special convention, it was apparently felt to be unfair to the claimants that 
she should now become the defendant before the commission in respect of the 
distribution of a fund which the Government was holding in trust, as it were, 
for the claimants. Consequently, the commission is empowered to make 
independent investigation of cases, and to that end each commissioner is em- 
powered “to administer oaths and affirmations, subpoena witnesses, take evi- 
dence and require the production of books, papers and other documents . . . 
relevant to the inquiry” and may invoke the aid of certain United States 
courts to enforce obedience to its subpoena. The heads of the various De- 
partments and branches of the United States Government are to codperate 
with and furnish information to the commission upon request. 
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Pursuant to the Act, the President selected and appointed, as members of 
the commission, Edgar E. Witt, of Texas, Chairman, D. T. Lane, of Utah, and 
J. H. Sinclair, of North Dakota. The commission formally organized, and 
presumably began its labors, on September 9, 1935, and is to complete its work 
within two years. It has a secretary and a staff of legal, clerical and technical 
assistants. Edgar Turlington was appointed Chief Counsel and Edith Mc- 
Dowell Levy, secretary of the commission. 

L. H. Woo.sry 


INTERCESSION AGAINST THE PERSECUTION OF JEWS 


Mr. James G. McDonald, High Commissioner for Refugees (Jewish and 
others) coming from Germany, has resigned that office effective De- 
cember 31, 1935. The purpose of his appointment on October 26, 1933, was 
“to ‘negotiate and direct’ the ‘international collaboration’ necessary to solve 
the ‘economic, financial and social problem’ of the refugees.” In his letter 
of resignation,! he declared that the legislative and administrative and party 
action against “non-Aryans”’ have been steadily intensified to culminate in 
the autumn of 1935 with a series of new laws and decrees which have initiated 
a fresh wave of repression and persecution of a character not envisaged in 
1933 when his appointment was made; and in view of the catastrophic de- 
velopment of conditions in Germany which create refugees, the League 
Commissioner considers that a reconsideration by the League of Nations of 
the entire situation is essential, and in his letter of resignation he states: 


The intensified persecution in Germany threatens the pauperization or 
exile of hundreds of thousands of Germans—men, women and children 
—not only Jews but also the ‘‘non-Aryan’”’ Christians treated as Jews, 
and Protestants and Catholics who in obedience to their faith and con- 
science dare to resist the absolute will of the National Socialist State. 


The Commissioner’s letter, which is in effect an authoritative examination 
and statement of the oppression by the Reich of “more than half a million 
persons against whom no charge can be made except that they are not what 
the National Socialists choose to regard as ‘Nordic’,’”’ makes an appeal for 
intercession by the League and other Powers. The task of saving these 
victims calls for renewed efforts of the philanthropic bodies, but under the 
new circumstances, the Commissioner declares: “it will not be enough to 
continue the activities on behalf of those who flee from the Reich. Efforts 
must be made to remove or mitigate the causes which create German 
refugees.”’ Such action, the Commissioner considers, “‘is a political func- 
tion, which properly belongs to the League itself.” 

The Commissioner reports that 


Progress has been made during the last three years in settling the 
refugees from Germany. Of the more than 80,000 who have already 


1New York Times, December 30, 1935. 
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left the Reich, approximately three-fourths have now found new homes 
—more than half of these in Palestine—or have been repatriated to their 
countries of origin. This accomplishment has been primarily the work 
of refugees themselves and of the philanthropic organizations—Jewish 
and Christian—whose devoted labors have been ceaselessly carried on 
in many parts of the world. Probably not more than 15,000 refugees 
now remain unplaced. 


As a result of the various enactments of the German Government, cul- 
minating in “the law limiting citizenship to those who are ‘of German or 
cognate blood,’ and who also conform to the National Socialist conception 
of loyalty to the State”, “not only the Jews, who now number about 435,000, 
but also tens of thousands of Christian ‘non-Aryans’ who are classified as 
Jews, lost their citizenship, were disfranchised, and made ineligible to hold 
public office. Indirectly, through this new law, a constitutional basis was 
laid for unrestricted discriminations against all those whom the party may 
wish to penalize.”’ 

According to the Commissioner, 


The denationalization by the German Government of thousands of 
German citizens has added to the hardships both of those remaining in 
Germany and of the refugees, and is an increasing burden on States 
which have admitted the refugees while in possession of German na- 
tionality. Relentlessly the Jews and “non-Aryans” are excluded from 
all public offices, from the exercise of the liberal professions, and from 
any part in the cultural and intellectual life of Germany. Ostracized 
from social relations with “Aryans,” they are subjected to every kind of 
humiliation. Neither sex nor age exempts them from discrimination. 
Even the Jewish and ‘‘non-Aryan”’ children do not escape cruel forms of 
segregation and persecution. In party publications, directly sponsored 
by the government, ‘‘Aryan”’ children are stirred to hate the Jews and 
the Christian ‘‘non-Aryans,” to spy upon them and attack them, and 
to incite their own parents to extirpate the Jews altogether. 


More than half the Jews remaining in Germany, according to the Com- 
missioner, have already been deprived of their livelihood. He says: 


In many parts of the country there is a systematic attempt at starvation 
of the Jewish population. In no field of economic activity is there any 
security whatsoever. For some time it has been impossible for Jewish 
business men and shopkeepers to carry on their trades in small towns. 
The campaign against any dealings with Jews is now systematically 
prosecuted in the larger towns. Despite the restrictions upon migra- 
tion from the provinces into the few largest cities where Jewish eco- 
nomic activity is not yet completely excluded, the Jews are fleeing to 
those cities because there only can they hope to escape, at least for a 
time, from the more brutal forms of persecution. 


Commissioner McDonald points out how the Jews, as so often has hap- 
pened in their “long heroic and tragic history,” are again used “‘as the scape- 
goat for political and partisan purposes.”’ Notwithstanding the continuous 
loyalty of the Jews in Germany, hatred of them is pushed to such an extent 
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“that even the Jewish war veterans, who fought and were wounded in the 
front-line trenches, have been forced from their positions in the public 
services, and the names of Jewish war dead may no longer be engraved on 
war memorials.” 

Commissioner McDonald declares: 


The moral authority of the League of Nations and of States members 
of the League must be directed toward a determined appeal to the 
German Government in the name of humanity and of the principles of 
the public law of Europe. They must ask for a modification of policies 
which constitute a source of unrest and perplexity in the world, a chal- 
lenge to the conscience of mankind, and a menace to the legitimate 
interests of the States affected by the immigration of German refugees. 


Commissioner McDonald considers that ‘the principle of respect for the 
rights of minorities has been during the last three centuries hardening into 
an obligation of the public law of Europe.”” Declaring that the principle has 
been recognized “in some of the most important international instruments 
of the nineteenth century,’ he makes a historical review of the matter, 
including instances in which Germany has supported that principle. He 
refers specifically to the resolution of the Assembly of the League in 1922 and 
reaffirmed in 1933 when considering the question of the persecution of the 
Jews in Germany in connection with the discussion on minorities; and he 
recalls how they voted, ‘“‘with the single dissent of Germany, in favor of a 
further resolution that the principle ‘must be applied without exception to 
all classes of nationals of a State which differ from the majority of the 
population in race, language or religion’.”’ 

The Commissioner does not consider it within his province to state the 
extent to which the practice in this matter of the community of nations in 
the last one hundred years has become a rule of customary international law, 
nor does he claim to judge how far Germany’s conduct and declarations 
prior to 1933 are sufficient to establish legal presumptions, but in both in- 
stances he does believe there is sufficient basis to establish an appeal “‘to 
those broad considerations of humanity and of international peace which are 
the basis of the public law of Europe in the matter of racial and religious 
minorities.” The sufferings of the persecuted minorities in Germany and 
the menace of a growing exodus, in the opinion of the Commissioner, call for 
“friendly but firm intercession with the German Government, by all pacific 
means, on the part of the League of Nations, of its member States and other 
members of the community of nations.’’ Since the Covenant empowers the 
Council and Assembly to deal with any matter within the sphere of activity 
of the League or affecting the peace of the world, Commissioner McDonald 
considers, 


The effort of the League to ensure respect for human personality, when 
not grounded on express provisions of the covenant or international 
treaties, has a sure foundation in the fact that the protection of the 
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individual from racial and religious intolerance is a vital condition of 
international peace and security. 


The High Commissioner concludes his letter of resignation by declaring 
his conviction “that desperate suffering in the countries adjacent to Ger- 
many, and an even more terrible human calamity within the German fron- 
tiers, are inevitable unless present tendencies in the Reich are checked or 
reversed. .. .” 

The “intercession” for which this letter of resignation appeals is amply 
justified by international law, if we are consistent in making that law include 
those rules of conduct which are generally observed by States and enforced 
by appropriate action. An examination of international practice will show 
that States have intervened to prevent religious persecution and the op- 
pression of minorities when such reprehensible conduct has been especially 
flagrant and when the intervening State or States were in a position to act 
in an effective manner. Humanitarian intervention is of an exceptional 
nature in that it impinges upon that right of primary importance which is 
state independence. But the right of independence ceases when it is abused 
beyond the point which the people of neighboring States can regard with 
tolerance. Professor John Westlake, than whom there is no higher author- 
ity, has said: 


In considering anarchy and misrule as a ground for intervention the 
view must not be confined to the physical consequences which they may 
have beyond the limits of the territory in which they rage. Those are 
often serious enough, such as the frontier raids in which anarchy often 
boils over, or the piracy which may arise in seas in which an enfeebled 
government can no longer maintain the rule of law. The moral effect 
on the neighboring population is to be taken into account. Where 
these include considerable numbers allied by religion, language or race 
to the populations suffering from misrule, to restrain the former from 
giving support to the latter in violation of the legal rights of the mis- 
ruled state may be a task beyond the power of their government, or 
requiring it to resort to modes of constraint irksome to its subjects, and 
not necessary for their good order if they were not excited by the spec- 
tacle of miseries which they must feel acutely. It is idle to argue in 
such a case that the duty of the neighboring peoples is to look on 
quietly. Laws are made for men and not for creatures of the imagina- 
tion, and they must not create or tolerate for them situations which are 
beyond the endurance, we will not say of average human nature, since 
laws may fairly expect to raise the standard by their operation, but of 
the best human nature that at the time and place they can hope to 
meet with.? 


President Theodore Roosevelt at the time of the pogroms in Russia took 
action which amounted to diplomatic intervention. In form it was an 
inquiry whether a petition in favor of the Jews would be received by the 
Russian Government. Although the answer was negative, the consequent 


? Westlake, International Law, 2nd ed. (Cambridge, 1910-13), Vol. I, pp. 319-320. 
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publicity had an equivalent effect of censuring Russia and bringing the in- 
fluence of public opinion to bear against her. When we, following the ex- 
ample of Great Britain, made representations to Rumania because of her 
persecutions of the Jews, in order to seem to have a national interest as the 
basis for our action we referred to the inconvenient immigration of Jews to 
this country in consequence of persecutions to which they were subjected in 
Rumania. That may have been good diplomacy, but it obscured the true 
basis of the action—which was humanity. Public opinion in other States 
was outraged at the action of Rumania and several governments intervened 
in consequence. Gladstone rode into power on the wave of public indigna- 
tion that Disraeli’s government did not attempt to prevent the Bulgarian 
atrocities perpetrated by the Turk. And so today every civilized State has 
sufficient ground under international law to intervene against the Nazi 
persecutions of the Jews. It is, however, a problem of diplomacy when and 
how best to exercise this right without widening the already extensive danger 
zone in international relations. The growth of international communica- 
tions and intercourse necessarily makes us more sensitive to what takes place 
in neighboring States, and humanitarian action will inevitably develop ac- 
cordingly. Diplomacy may gloss over the asperities, but the transgressing 
governments will fear some form of discrimination or retaliatory action on 
the part of the governments or the peoples of other States. As the means of 
exercising international constraint become more and more refined, and as the 
freedom of every State to work out its own salvation within reasonable 
limits becomes better and better recognized, we must also recognize the 
necessity of observing the limits which the rights of individuals as such place 
upon the abusive use of government authority. 
Eviery C. STOWELL 


THE LWOW CONFERENCE UPON THE TEACHING OF INTERNATIONAL LAW AND RELATIONS 


Thanks to the initiative and energy of Professor Ludwik Ehrlich of the 
University of Lwow (formerly Lemberg), the first European conference upon 
the teaching of international law and relations was held at the Jean-Casimir 
University at Lwow in June, 1934. The record of its proceedings is now 
available! It is of unusual interest to the teachers of those subjects in this 
country, in which several such conferences have been held with results gen- 
erally agreed to be of substantial value. The American conferences were 
indeed indicated as at least in part giving the suggestion for the European. 
The conference was international in its make-up, delegates being present from 
Bulgaria, Denmark, Greece, Hungary, Rumania, Norway, and Sweden, repre- 
senting the Universities of Sofia, Copenhagen, Athens, Pecs (formerly 
Fuenfkirchen) , Jassy, Oslo, and Upsala, with the Jean-Casimir University at 


1 Conférence sur Enseignement du Droit International et des Relations Internationales. 
Lwbw, 26, 27, 28 Juin 1934. Correspondance, Procts-verbaux, Matériaux. Lwéw: Institut 
de Droit constitutionnel et de Droit international, Université Jean-Casimir, 1935, pp. 218. 
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Lwow as host. Representatives from the Universities of Helsingfors, Riga, 
Prague, and Belgrade were unable to attend, but expressed sympathy with 
the undertaking. The range of topics discussed has a not unfamiliar ring to 
those who have participated in the American conferences. It included such 
topics as the standardization of method (lectures, practical exercises, semi- 
nars) and of materials (manuals or textbooks, collections of source materials, 
treaties, diplomatic correspondence, decisions of international courts), the 
relation of international law to international relations, and the place of inter- 
national law in the curriculum, and especially, whether it be a “cultural” 
subject, or, more narrowly, a professional study solely in the legal curriculum. 

The discussion brought out many interesting observations. Generally 
speaking, the study of international law in these countries is provided in the 
law curricula only. Professor Séfériadés of Athens believed it should be 
given from at least 60 to 100 hours per year. In Rumania, international law 
is compulsory in the third year, with the fourth year required for the doctorate 
in law. In Sweden, international law is given during the second year, four 
times per week, during the winter and spring semesters, and the work is com- 
pulsory. It would appear that private international law is not taught in 
Hungarian universities. In Norway, international law is now to be studied 
during the first two years of the law curricula, together with economics and 
legal history. An economic handicap is apparent, due to the system of uni- 
versity organization involving payment of fees for attendance upon courses. 
At Copenhagen, for instance, the study of international law is organized in 
relatively small groups, each group meeting once a week, with a fee for en- 
rollment of about six dollars per month per student. The economic handicap 
appears in other ways due in part to inadequate appropriations by the State, 
or to slender endowments or other subventions. In regard to this situation, 
one can only express admiration for the courage by which the work in inter- 
national law is prosecuted. The shortcomings of the manual, a type un- 
known in the United States, which traditionally each lecturer prepared for his 
hearers, was recognized, Professor Dascovici of Jassy remarking, “The man- 
ual is something dead. The substance of international law is a living thing” 
(p. 79). 

In a conference like that at Lwow, the matter of language is of extreme 
difficulty. There French was, of course, the common medium of communi- 
cation, but all recognized that, so far as students were concerned, there was 
need of proficiency in a language other than the national tongue, French 
or English, or German. 

The conference adopted a series of resolutions, the substance of which will 
be of interest to the American teacher: 


1. It recommended a “neopositive method,” by which was understood 
a method of teaching not didactic, but looking toward the statement of 
principles as a result of the study of diplomatic and judicial precedents 
and “doctrine.” 
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2. While recognizing the need of manuals, the conference urged that 
source materials should be fully at the service of the students. 

3. It rejected the traditional division found in manuals between the 
law of war and the law of peace, and urged that the law of war should 
be taught upon the basis of the traditional rules of war adapted to the 
present juridical conditions of international life, a position which, it may 
be remarked, was not thoroughly clarified by the discussion. 

4. It recommended that geography and history be made prerequisite 
to the study of international law, together with at least a survey of inter- 
national relations. 

5. It recommended that the course in international law be in the second 
or third year of the law curricula. 

6. It urged the establishment of institutes for practical exercises and 
advanced study. 

7. It regarded as indispensable for advanced students a knowledge of 
French, adequate to the reading of texts and documents, with English 
in addition where possible. 

8. It was of the opinion that private international law should be taught 
. the law curricula in connection with, or following, public international 

aw. 

9. It recommended strongly (Professor Reuterskjéld of Upsala alone 
abstaining) the teaching of the elements of international relations, inter- 
national organization, and international law in gymnasia and in military 
and naval schools. 

10. It was of the opinion that a group of studies should be organized 
under the title of Science of International Relations, comprising several 
disciplines, juristic, economic, historical, and diplomatic and consular, 
and that this science be brought as a unit into the law curriculum. 


Finally, recommendations were adopted looking toward a permanent or- 
ganization and future conferences. A final recommendation deserves notice 
and an expression of the hope that the plan will be carried out, namely: the 
establishment of a journal in French which will be devoted to the discussion 
of the problems of teaching, with résumés of doctoral theses emanating from 
the various university members of the conference, and (this is perhaps for 
the American reader of the most interest) of publishing legislative texts, de- 
crees, and other documents appearing in the courts which have national 
languages not generally read by foreigners. Such a periodical would cer- 
tainly assume great importance if issued under such auspices. It is to be 
hoped that it may receive adequate financial support. 

J. 8. Reeves 


REPRISALS ON PRIVATE PROPERTY 


One of the most striking results of the treaties of 1919 has been the adoption 
of practices and devices designed to coerce nations to perform obligations 
charged or to conduct themselves as the coercers think proper. Few of these 
practices and devices are calculated to promote tranquillity or pacification; 
they seem instead to threaten further disorders in a world more dependent 
than ever on sane international political and economic relations. 


CD 
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One of the most alarming of these measures is the exertion of reprisals on 
the private property of nationals of the offending or accused State. Although 
sequestration of the private property of enemy nationals had been considered 
obsolete since 1815, and never seemed less advisable than in the twentieth 
century when large-scale foreign investments had become an established in- 
stitution, most of the European belligerents embarked on this policy in 1914, 
and when the war ended found reasons satisfactory to themselves for 
failing to return what they had sequestered. Under Article 297 of the 
Treaty of Versailles wholesale confiscations took place, allegedly on claims 
or reparation account, thus promoting to a considerable degree that collective 
insecurity and the vast increase in armaments which now distinguishes Eu- 
rope. Indeed, it required no prophet to conclude that a system under which 
the safety of private property abroad depends on superior force and no 
longer on law could hardly consistently produce a reduction of armaments. 

The United States followed the European practice of sequestration in 1917, 
and notwithstanding Presidential promises that the sequestrated property 
was entirely safe and would, as trust property, be returned at the end of the 
war, the promises were not carried out. Between the temptations to follow 
the confiscatory practices of Europe, on the one hand, and the promptings 
of international law, treaties and the self-interest of the United States as a 
country of foreign investors, on the other, policy slowly developed in the 
direction of return of the property to its owners. The problem had been com- 
plicated by the apparent inability of the United States to come to a state of 
peace, which could have been achieved by a simple repeal of the declaration 
of a state of war, and by the fact that in July, 1921, the financial position of 
Germany and Austria had been so weakened that some security was sought 
for the American claims against Germany. That led to the continued de- 
tention of the private property—a policy portentous in its implications. 

The Knox-Porter Resolution provided for the temporary retention of the 
property until Germany and Austria-Hungary “shall have . . . made suita- 
ble provision for the satisfaction of” American private claims against Ger- 
many and Austria-Hungary. Senator Knox, a man of principle, conceived 
that the “suitable provision” in question would have been made when a 
treaty for the adjudication of the claims had been concluded. But it is ap- 
parently easier for a government to take than to surrender property, and when 
the Treaty of Berlin and the Claims Agreement of 1922 were signed there was 
political opposition to the return of the property until at least the amount of 
the claims could be established. In 1923, under the Winslow Resolution, pro- 
vision was made for the return of an amount up to $10,000 to each owner, with 
annual interest on the retained balance up to the same amount. 

In the meantime, efforts were proceeding in Europe to obtain from the 
Allied Governments a share of the reparation payments so as to liquidate the 
obligations of Germany to the United States.1 Under the terms of the Wads- 


1 See editorials in this JourNAL, Vol. 18 (1924), p. 523; Vol. 19 (1925), pp. 133, 355. 


t 

f 
l 
l 

l 


110 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


worth Agreement of 1923, the Rhine Army costs, amounting to some $255,- 
000,000, were to be paid to the United States, with priority, in twelve annual 
instalments. But in 1925, by the terms of the Paris Agreement, this pay- 
ment was reduced to 244%, without priority, of Germany’s annual payments 
under the Dawes Plan, not to exceed 100 million marks for twenty-two years, 
45 millions for war claims and 55 millions for Rhine Army costs. This was 
an insufficient amount, and the surrender helped to complicate the position 
of the sequestrated private property. So also did the inclusion of the po- 
litical claim of the Rhine Army costs, which from 1920 to 1923 the Repara- 
tions Commission had failed to turn over to the United States and which we 
thereupon again demanded from Germany. 

Realizing the growing complications and difficulties involved, the United 
States Government proposed in an Administration bill, the so-called Mills 
Bill of 1926, to return the entire sequestrated property to its owners. But 
the American private claimants, whose awards from the Mixed Claims Com- 
mission in an amount of about $125,000,000 were then in process of adjudica- 
tion, objected to outright return. Thereupon a compromise was effected 
among all parties concerned, incorporated in the Settlement of War Claims 
Act, 1928, by which the American claimants were to receive up to $100,000 on 
each award plus 80% of any excess above $100,000, the German owners of 
the sequestrated property were to receive 80% of their property outright, with 
a “temporary” withholding of the remaining 20%, and the German owners of 
property requisitioned by the United States, ship and patent owners mainly, 
were to receive 50% of such awards as might be made to them by a War 
Claims Arbiter. Unpaid balances were to draw 5% interest. The 20% 
withheld from the owners of sequestrated property and the 50% withheld 
from the ship and patent awards were turned over to the American claimants, 
leaving those sums, approximately $80,000,000, excluding the unallocated in- 
terest fund of some $22,000,000, to be paid by Germany in future instalments 
into a Special Deposit Account, or appropriated later by the United States 
Government.? There is now in the Special Deposit Account an amount of 
approximately $22,000,000, due as interest or principal to all three groups of 
claimants. 

Down to 1931, payments were received from Germany. In order to co- 
ordinate these payments with the Young Plan of 1930, and in order to place 
the German debt—of which about $35,000,000 was still due on the larger 
American private claims—on the same footing as the debt of the Allied coun- 
tries, the United States concluded with Germany the Debt Funding Agree- 
ment on June 23, 1930, which provided for the payment of about 40 million 
marks per year for a period of some fifty-two years for claims and thirty-five 
years for Army costs; and for the relinquishment of all claim or right to hold 
private property as security for the debt owed by Germany. With the return 


2 This JouRNAL, Vol. 22 (1928), p. 368. 
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of the 80% under the Settlement Act of 1928, then under rapid liquidation, 
and with the turning over to the American claimants of the balance of 20%, 
there was in fact in 1930 and thereafter only such property in the hands of 
the Alien Property Custodian as had by judicial attachment or mere adminis- 
trative delay remained unreturned. The withheld 20% like the 50% due 
the ship and patent award holders was promised for future repayment to its 
German owners. 
Article 4 of the Debt Funding Agreement provides as follows: 


(4) Security. The United States hereby agrees to accept the full 
faith and credit of Germany as the only security and guaranty for the 
fulfilment of Germany’s obiigations thereunder.® 


In 1931, came the European bank crashes and the transfer difficulties, and 
soon thereafter the suspension of reparation payments. The Debt Funding 
Agreement had provided for a privileged postponement of payment for 214 
years without legal default, but since September, 1933, legal default, in amount 
now approximately 100 million marks on both claims and Army costs (exclud- 
ing interest on postponed payments), has set in. 

In the exchange of notes explaining the Debt Funding Agreement is this 


paragraph: 


(b) Nothing contained therein shall be construed as requiring the 
United States to release any German property which it now holds other 
than as heretofore or hereafter authorized by the Congress of the United 
States. 


This evidently means that as to the withheld 20% of sequestrated property, 
no longer intact but involving a promise to repay, Congress was not obliged 
immediately to release that sum to its German owners, but that the Settle- 
ment of War Claims Act or other ameliorative disposition of Congress was to 
control. But as to the 80% already released, no retraction or withholding 
was to be made. The Funding Act was not an intensification but a contem- 
plated relinquishment of sequestration. In no event was the Settlement of 
War Claims Act undone or intended to be undone. 

On June 27, 1934, Congress adopted the so-called Harrison Resolution, Pub- 
lic Resolution 53, providing that in view of the German default, and until 
the President otherwise decreed, no further payments were to be made by 
the Alien Property Custodian to German nationals on their released 80% of 
sequestrated property, or by the Treasury of the 20% temporarily withheld or 
the 50% and interest due the requisitioned property award-holders. In the 
Senate and House Reports on the resolution,‘ it is indicated that the German 
default, although explained by inability to find the necessary foreign ex- 
change for transfer, constitutes a failure “to make suitable provision for the 
satisfaction of” American claims. Yet Congress in 1921 and 1922, in 1928 


*Sen. Doc. 95, 71st Cong. 2nd Sess. 
‘Sen. Rep. 1376, 73rd Cong. 2nd Sess., on S. J. Res. 135; H. Rep. 1924, ibid. 
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and again in 1930 must have thought that such “suitable provision” had been 
made. “Suitable provision for satisfaction” and “payment” would hardly 
seem to be interchangeable terms. 

The resolution, which involves the whole principle of reprisals on private 
property for the failure to pay governmental debts, could only apply immedi- 
ately to the approximately 614 million dollars balance of the 80% whose re- 
turn, although ordered by Congress, had been delayed by the Alien Property 
Custodian. The amount in the Special Deposit Account is currently im- 
pounded by the Treasury pending the outcome of the Sabotage Claims which, 
though decided in 1930, are still, under petitions for rehearing, awaiting final 
disposition. At best, the fund available is probably not sufficient to pay 
more than overdue interest on the three accounts. The fact that the return 
of the 61% millions had been authorized raises interesting constitutional ques- 
tions, among others, whether vested rights to the 80% had been created, 
whether it is possible to re-seize in peace time ex-enemy property that had 
already by statute been released, whether it is possible adventitiously to select 
a few owners, some of whom have never or have not for years been German 
nationals, as the object of reprisals directed against the German Government. 

But the major objections to the resolution lie in the field of public policy 
and international law. It would seem squarely to violate the stipulation 
against special security in clause (4) of the Debt Funding Agreement; it 
would seem to contradict all previous Congressional conceptions of “suitable 
provision” for the satisfaction of American claims and to impair the perma- 
nent national policy toward the sequestrated property; it unilaterally abro- 
gates a contract by which each of the three groups made certain sacrifices in 
the Settlement Act; it would seem to be ineffective to produce foreign ex- 
change for Germany; it would seem to punish a few private aliens, not all 
German, because of a grievance against Germany; it strikes at the core the 
principle of the immunity of private property and exposes to similar reprisal 
American property held abroad. So far as can be ascertained, it was not de- 
manded by the few large claimants who still await about 24% of their awards, 
so that it is hard to explain what fundamental national good is subserved 
by so dangerous a precedent, which affects only a relatively small amount of 
unpaid awards. The President is given unlimited discretion to undo the 
effects of the reprisal in whole or in part by Executive Order. He should avail 
himself of this privilege. 

The missteps which have led into the holding of private property as security 
for governmental obligations are in part due to the original error in repudi- 
ating the commitments of President Wilson and holding the private property 
as a pledge for the satisfaction of governmental claims; to the inclusion of 
Rhine Army costs in the bill on Germany, or in the amount for which private 
property pledges were sought; to the supposed analogy between (a) war 
claims founded not necessarily on international law but on the Treaty of 
Versailles (Berlin), and (b) claims for the return or equivalent of private prop- 
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erty taken from its owners under sequestration or under eminent domain; to 
the voluntary substitution of the Wadsworth Agreement of 1923 by the inade- 
quate 214% of the Paris Agreement of 1925; to the unwillingness to make a 
clean settlement of the whole unfortunate business in 1926, as the Adminis- 
tration then desired. Under the Treaty of Versailles, the private preperty 
would not have been subject to retention as security in any event for more 
than 1/3 of the private claims against Germany,® and would under that 
régime have long since fulfilled its function as a pledge. The expansion of 
the American claims, the use of the sequestrated private property for the 
discharge of some of them, and the resurrection of the claim, renounced by 
treaty in 1930, that any of it couid be held as security, have complicated the 
problem greatly. 

If European affairs can be restored to any kind of balance, it will soon 
become necessary to reconsider how the United States may discharge with 
respect to foreigners, owners of private property who in good faith invested 
in this country, some $100,000,000 due them while at the same time protecting 
the claims to some $35,000,000 still due the larger American claimants, as 
well as the Rhine Army costs and some $40,000,000 of awards to the United 
States Government for Shipping Board vessels and war risk insurance claims. 
The amounts involved would not seem to be insuperably large and the claims 
should be adjustable without impairing further the fundamental principles 
on which the functioning of the international economic system depends. We 
shall probably have to return to the system of the early nineteenth century 
by which in bilateral treaties the contracting parties agree not even to 
sequestrate private property, for European experience at least has shown that 
when sequestration is undertaken the temptation to confiscate, notwithstand- 
ing its condemnation by international law, becomes almost irresistible. 

Epwin BorcHarpD 


5 See this JourNAL, Vol. 19 (1925), pp. 356-357. 


CURRENT NOTES 
THE ANNUAL MEETING OF THE SOCIETY 


The annual meeting of the American Society of International Law will be 
held in Washington, April 23-25 next, at the Carlton Hotel. The meeting 
this year will be the thirtieth, the first having been held in 1907. 

The Committee on Annual Meeting, of which Professor Philip C. Jessup, 
of Columbia University Law School, is Chairman, has selected the general 
subject of ‘‘Peaceful Change” for discussion. It includes the reconsideration 
of treaties which have become inapplicable and the consideration of inter- 
national conditions whose continuance might endanger the peace of the 
world as referred to in Article 19 of the Covenant of the League of Nations, 
and other phases of the subject which might be appropriately discussed 
under this heading. The general subject will be divided into particular 
topics, such as the doctrine of rebus sic stantibus, legal aspects of the prob- 
lems of access to raw materials and markets, of population movements, etc. 

A detailed program giving the particular topics finally selected, with the 
speakers upon each, will be mailed later to the members of the Society. 
Following the Society’s usual custom, there will be leading papers on each 
topic followed by general discussion by the members in attendance. Mem- 
bers who may have suggestions to make in regard to any phase of the pro- 
gram are invited to communicate with Chairman Jessup. 

The meeting will open on Thursday evening, April 23. There will be 
sessions in the morning, afternoon and evening of Friday, April 24, a business 
meeting on Saturday morning, April 25, and the meeting will end with the 
usual annual banquet on Saturday evening, April 25. 

The Executive Council will meet on Thursday afternoon, April 23, at the 
office of the Society, No. 700 Jackson Place, Washington, D. C., and again 
on Saturday morning, April 25, at the close of the Society’s business meeting 
in the Carlton Hotel. 

The Board of Editors of the AMERICAN JOURNAL OF INTERNATIONAL LAW 
will meet at luncheon on Thursday, April 23, at the Cosmos Club. 

Georc_E A, 


Secretary of the Society 


THE LATE PRESIDENT ADATCI 
I first met President Adatci in the spring of 1920. The question then was 
whether it would be possible to secure his participation in the Committee of 
Jurists, which was to prepare the first draft for the Statute of the Permanent 
Court of International Justice. 
Next, it was my privilege to work for him in this Committee and in the 
subcommittee of the 1920 Assembly, which gave to the Statute its final form. 
114 
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Subsequently, my work brought me into official contact with him when he 
presided over one of the main committees of the Barcelona Conference and 
over the Financial Committee of the Assembly in 1924; again when, as repre- 
sentative of his country on the Council of the League of Nations, he dealt 
with certain questions concerning the Court and once more when he was pre- 
paring to take part in the Committee of Thirteen, which had been instructed 
to investigate the organization of the institutions at Geneva and of the 
Registry of the Court. 

I was to come in still closer contact with him when, in September, 1930, he 
was elected a member of the Court and when, as soon as he had entered upon 
his duties in January, 1931, his colleagues displayed their confidence in him 
by at once selecting him for their President. 

One of the traditions of the Court—traditions which were held in particu- 
lar regard by President Adatci, who publicly proclaimed and upheld them 
and which he collectively referred to as its ‘‘continuity’’ —is that there 
must be close codperation between the President of the Court and the Regis- 
trar, an official, one of whose duties it is, according to the expressed intention 
of the Court, to constitute a link for the preservation of continuity in a body 
of changing composition. Accordingly it is not surprising that during the 
Presidency of M. Adatci, this codperation was a living reality. 

I think that, combined with my earlier relations with President Adatci, it 
entitles me, in paying my tribute to his memory, to bear witness to the great- 
ness of his work—of which I had full and constant evidence—as an architect 
of peace, the ultimate goal of the various international bodies in the work of 
which he had taken part, and above all to his work as an architect of peace 
through justice, the special goal of the Permanent Court of International 
Justice. 

In many of these bodies, a man best serves the community of nations by 
serving the country which he represents to the best of his ability. In the 
case of the Court, however, to which President Adatci devoted his last re- 
serves of energy, this is not so. The first duty of a judge is, without re- 
nouncing his nationality, to adopt so remote, or perhaps so lofty a viewpoint 
that everything falls into its proper perspective, without the distortion re- 
sulting from too close spiritual ties with the country of which he is a citizen, 
from a relatively incomplete acquaintance with the problems and interests of 
others, and from lack of a complete understanding of their reactions. 

When assisting in the preparation of the first draft for the Statute of the 
Court, the late President found a very happy phrase to express this moral 
obligation of a judge, a phrase which is worthy of recalling: He said that it 
was a judge’s duty to robe himself with divinity—de se diviniser. 

To fulfil this duty to the end, even beyond the limits imposed by his physi- 
cal strength, that was for him the goal, that was his aim every day and every 


1 See his introduction to the volume Ten Years of International Jurisdiction, published in 
1932. 
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moment of each day which he spent in the Court. It was striking and inspir- 
ing to see this great diplomat transforming himself by the power of his will 
into a judge in the lofty sense in which he understood the word. 

It is easier, however, to understand this transformation when we know that 
President Adatci, as a young man, had already dreamed of the creation of a 
great international court and that his ambition was to play a part in it if his 
dream ever came true. I even believe that this was the ultimate goal to- 
wards which all his efforts tended, the mission for the fulfillment of which he 
regarded the rest of his brilliant career mainly as a preparation. 

Under the surface, so perfectly adapted to the Western circles in which he 
was destined to move, the soul of the Far East could be discerned in President 
Adatci. It may therefore appear singularly hardy on the part of a Northern 
European, even though he was honored with the confidence of President 
Adatci, to claim to have really understood the President’s character, which 
was an epitome of Japanese traditions and virtues. The passage of time, 
however, served to open my eyes to some extent and I believed that I could 
distinguish certain traits which were essential, though they did not at once 
attract one’s attention. I also believed that I realized that President 
Adatci’s task would have been made much easier if these traits had not 
sometimes been unobserved by those around him. 

At first sight one thought him cold—a polished coldness like that of old 
ivory. But was it not rather a wonderful control of his feelings—a ‘‘divini- 
fication” not only of his sentiment towards his own country but also of his 
consciousness of self? 

Very conciliatory, he was sometimes accused of excessive patience. But 
did it not rather denote possession of the very rare art, of which he was a past 
master, of distinguishing between what is fundamental and what is merely 
important, and at the same time a reaction against the intemperate haste of 
our era, which is not propitious to well-considered and enduring decisions? 

He often saw much further than others with whom he happened to be 
associated; but he very rarely imposed his own views. When he did so—I 
remember two emphatic ‘‘Noes,’’ one at The Hague in 1920, the other later at 
Geneva—his determination and tenacity were unshakable. That is why 
sometimes there was a failure to understand the easy grace with which he 
seemed to give way on other occasions, when he thought the question at 
issue was not fundamentai or was not yet ripe, and that it was better to wait 
in order that the right decision might be reached at some later time when it 
would appear to be dictated, not by the will of an individual, but by logical 
or even imperious necessity. 

President Adatci’s whole demeanor was also characterized by a full share 
of that refined courtesy, the heritage of very ancient oriental civilizations; 
few of Western descent have discovered its secret, or indeed its equivalent, 
and those who still seek it feel, and sometimes resent, its overwhelming 
perfection. 
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This courtesy lays upon its possessors, to whom it is second nature, a duty 
to spare those with whom they come in contact any sight or even glimpse of 
their own feelings, which it needs an equal courtesy to divine. Perhaps this 
courtesy is still sometimes the decisive factor when a final choice has to be 
made between the alternatives of insisting upon a point or waiving it. 

It would not have been surprising if the lack of comprehension encoun- 
tered at times by this aristocratic courtesy had led to signs of impatience or 
words of irony. If, however, President Adatci was touched by any such 
feelings, he allowed no suspicion of them, or almost none, to appear. Was 
this simply a further manifestation of the same courtesy? In my view it was 
not: it was due to causes much more deeply rooted. 

Courtesy in President Adatci was not merely a surface quality; it was not 
simply the product of education and tradition, but an innate tact, a goodness 
of heart. For him an ultimate purpose, a mental reservation, was impossi- 
ble, and he always assumed that others were actuated by good will and hon- 
est intentions; if he was deceived—and unfortunately he was somewhat fre- 
quently—he concealed his disappointment with a smile and began again. 
He never abandoned hope whatever happened. In spite of his wide experi- 
ence and immense learning, which he carefully refrained from displaying, he 
possessed an invincible optimism, an unshakable faith in mankind and its 
future. 

Generally speaking, for me the memory of President Adatci is the proof 
that the contribution of the genius of the Far East is essential to the har- 
monious evolution of international life; and that the West must therefore 
make a profound study of this genius and obtain a clearer insight into its na- 
ture. And more particularly I see in it the proof that theoretical knowledge 
and practical experience, however vast, only acquire their full value when 
allied to tolerance and confident perseverance. 

Axe HAMMARSKJOLD 
Registrar of the Permanent Court of International Justice 


TELECOMMUNICATIONS AND NEUTRALITY 


The approval of the Joint Resolution of August 31, 1935, concerning neu- 
trality! and the establishment of the National Munitions Board? are concrete 
manifestations of the increasing concern of the people and the Government 
of the United States to leave nothing undone which will minimize the possi- 
bility of this country being drawn into any war. Electric communications, 
whether by wire or by Hertzean waves, will constitute an ever-increasing im- 
portant factor in any future conflict. It therefore seems worthwhile to con- 
sider what would be the rights and duties of the United States, in the field of 
telecommunications, in a war in which it would seek to remain neutral. 

The only multilateral treaty provisions in force today, to which the United 


1 Public Resolutions No. 67, 74th Congress; Supplement to this JouRNAL, p. 58. 
* New York Times, Sept. 25, 1935. 
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States is a party, with regard to the rights and duties of neutrals and bel- 
ligerents in war time in the field of telecommunications are to be found in 
Conventions V and XIII of the Second Hague Conventions, the relevant 
articles of which are quoted hereunder: 


CONVENTION V? 


Article III. Belligerents are likewise forbidden to: 

(a) Erect on the territory of a neutral Power a wireless telegraphy 
station or other apparatus for the purpose of communicating with 
belligerent forces on land or sea; 

(b) Use any installation of this kind established by them before 
the war on the territory of a neutral Power for purely military 
purposes, and which has not been opened for the service of public 
messages. 

Article V. A neutral Power must not allow any of the acts referred 
to in Articles II to IV to occur on its territory. 

It is not called upon to punish acts in violation of its neutrality 
unless the said acts have been committed on its own territory. 


Article VIII. A neutral Power is not called upon to forbid or restrict 
the use on behalf of the belligerents of telegraph or telephone cables 
or of wireless telegraphy apparatus belonging to it or to companies or 
private individuals. 

Article IX. Every measure of restriction or prohibition taken by 
a neutral Power in regard to the matters referred to in Articles VII and 
VIII must be impartially applied by it to both belligerents. 

A neutral Power must see to the same obligation being observed by 
companies or private individuals owning telegraph or telephone cables 
or wireless telegraphy apparatus. 


CONVENTION XIII 4 


Article V. Belligerents are forbidden to use neutral ports and waters 
as a base of naval operations against their adversaries, and in particu- 
lar to erect wireless telegraphy stations or any apparatus for the pur- 
pose of communicating with the belligerent forces on land or sea. 

From the foregoing it would appear that in the event of a war in which the 
United States were neutral it would be under an obligation not to allow the 
belligerents to set up radio stations or other apparatus on its territory for the 
purpose of communicating with belligerent forces, whether on land or sea, or 
from using such apparatus for purely military purposes provided they had 
not already been opened for the service of public messages. The United 
States would not be under any obligations to restrict or forbid the use on 
behalf of the belligerents of telegraph or telephone cables or wireless teleg- 
raphy whether belonging to it or to private companies or to individuals. 


* Convention Respecting the Rights and Duties of Neutral Powers and Persons in War on 
Land, Malloy, Treaties, Conventions, etc. between the United States and other Powers, 
p. 2290; Supplement to this JouRNAL, Vol. 2 (1908), pp. 118-120. 

* Convention Concerning the Rights and Duties of Neutral Powers in Naval War, Malloy, 
ibid., p. 2352; Supplement, ibid., p. 205. 
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During the World War most of the neutral Powers adopted stringent 
regulations with regard to the regulation of electric communications which 
went beyond the obligations assumed by them in the Hague Conventions.° 
The practice of the United States likewise went further than the contractual 
obligations which it had assumed by becoming a party to the two Hague 
Conventions already referred to. 

On August 5, 1914, President Wilson issued an Executive Order which 
reads in part as follows: 


It is now ordered, by virtue of authority vested in me to establish 
regulations on the subject, that all radio stations within the jurisdiction 
of the United States are hereby prohibited from transmitting or receiv- 
ing for delivery messages of an unneutral nature, and from in any way 
rendering to any one of the belligerents any unneutral service, during 
the continuance of hostilities.® 


On September 5, 1914, President Wilson issued a second Executive Order 
on the subject of radio which reads as follows: 


Whereas an order has been issued by me dated August 5, 1914, 
declaring that all radio stations within the jurisdiction of the United 
States of America were prohibited from transmitting or receiving for 
delivery messages of an unneutral nature and from in any way render- 
ing to any one of the belligerents any unneutral service; and 

Whereas it is desirable to take precautions to insure the enforcement 
of said order in so far as it relates to the transmission of code and cipher 
messages by high-powered stations capable of trans-Atlantic communi- 
cation; 

Now therefore it is ordered by virtue of authority vested in me by 
the Radio Act of August 13, 1912, that one or more of the high-powered 
radio stations within the jurisdiction of the United States and capable 
of trans-Atlantic communications shall be taken over by the Govern- 
ment of the United States and used or controlled by it to the exclusion 
of any other control or use for the purpose of carrying on communica- 
tion with land stations in Europe, including code and cipher messages. 

The enforcement of this order and the preparation of regulations 
therefor is hereby delegated to the Secretary of the Navy, who is 
authorized and directed to take such action in the premises as to him 
may appear necessary. 

This order shall take effect from and after this date.’ 


‘ “Radioélectricité en Temps de Guerre,’ by Mr. A. de La Pradelle (Revue Internationale de 
la Radioélectricité, No. 41, p. 34): “Au cours de la derniére guerre, pour échapper aux réclama- 
tions et d’une maniére générale 4 ce qu’un auteur américain a appelé ‘les ennuis de la neu- 
tralité’, la plupart des neutres ont adopté une politique de réglementation sévére, voire 
méme d’interdiction des communications radioélectriques, sans tenir compte de la distinction 
établie dans les conventions.” He adds that during the World War Switzerland absolutely 
forbade the use of radio receiving and sending sets in Switzerland. The text of the Ordi- 
nance of the Swiss Federal Council of Aug. 2, 1914, will be found on page 68 of International 
Law Topics (Naval War College, 1916). 

* Foreign Relations of the United States, 1914, Supplement, p. 668. 

Ibid., p. 678. 
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The control assumed under the foregoing Executive Orders was based on 
Section 2 of the Act of August 13, 1912,* which reads in part as follows: 


Every such license shall provide that the President of the United 
States in time of war or public peril or disaster may cause the closing 
of any station for radio communication and the removal therefrom of 
all radio apparatus, or may authorize the use or control of any such 
station or apparatus by any Department of the Government, upon 
just compensation to the owners. 


In the application of the Executive Orders above quoted, the National 
Government exercised supervision of all radio stations in the United States 
and required all messages in code to go through the two Government- 
manned radio stations, namely, Sayville and Tuckerton, copies of the code 
being furnished the operators of these stations which were run by the Navy 
Department.® 

The scheme adopted by this Government with regard to the supervision 
or control of radio stations in this country thus resulted in placing under 
the absolute control of the Federal Government the Sayville and Tuckerton 
stations, which were the only stations allowed to send messages by code and 
cipher to shore stations in Europe or the United Kingdom. They were not 
allowed to communicate with vessels at sea. Other stations were not al- 
lowed to send code messages or messages which on their face appeared to be 
of an unneutral character.!° 

No censorship, however, was exercised over communications by cables. 
The reason for the distinction in treatment between radio and cable com- 
munications was explained by Mr. Polk, the Counselor for the Department 
of State, in his letter of August 18, 1916, to Representative John J. Fitz- 
gerald": 

The reason that wireless messages and cable messages require a differ- 
ent treatment by a neutral government is as follows: Communications 
by wireless cannot be interrupted by a belligerent. With a submarine 
cable it is otherwise. The possibility of cutting cables exists. If a 
belligerent possesses naval superiority, the cable is cut, as was the Ger- 
man cable near the Azores by one of Germany’s enemies and as was the 
British cable near Fanning Island by a German naval force. Since a 
cable is subject to hostile attack, the responsibility falls upon the bel- 
ligerent and not upon the neutral to prevent cable communication. 

A more important reason, however, at least from the point of view 
of a neutral government, is that messages sent out from a wireless 
station in neutral territory may be received by belligerent warships on 
the high seas. If these messages, whether plain or in cipher, direct 


§ 37 Stat. 303. 

* For the text of the instructions relative to the operation of the Tuckerton Radio Station, 
see Foreign Relations of the United States, 1914, Supplement, p. 679. 

10 Regulations concerning Government radio communications prepared by the Navy De- 
partment, Foreign Relations of the United States, 1914, Supplement, p. 680. 

1 Foreign Relations, United States, 1916, Supplement, p. 6. 
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the movements of warships or convey to them information as to the 
location of an enemy’s public or private vessels, the neutral territory 
becomes a base of naval operations, to permit which would be essen- 
tially unneutral. 

As a wireless message can be received by all stations and vessels 
within a given radius, every message in cipher, whatever its intended 
destination, must be censored; otherwise military information may be 
sent to warships off the coast of a neutral. It is manifest that a sub- 
marine cable is incapable of becoming a means of direct communication 
with a warship on the high seas. Hence its use cannot, as a rule, make 
neutral territory as a base for the direction of naval operations. 


The Conference on the Limitation of Armaments at Washington adopted 
at its sixth plenary session on the 4th February, 1922, a resolution for the 
appointment of a commission representing the United States of America, 
the British Empire, France, Italy and Japan to consider the following 
questions: 


(a) Do existing rules of international law adequately cover new 
methods of attack or defense resulting from the introduction or develop- 
ment, since the Hague Conference of 1907, of new agencies of warfare? 

(b) If not so, what changes in the existing rules ought to be adopted 
in consequence thereof as a part of the law of nations? 


The Commission of Jurists met in The Hague in December, 1922, and the 
United States was represented by John Bassett Moore and Albert Henry 
Washburn.” 

The commission prepared a set of rules for the control of radio in time of 
war and a set of rules for aérial warfare. No action has been taken by the 
governments represented on the commission with regard to these recom- 
mendations. An examination of the rules relating to radio will make it 
clear that they go further than the articles of the Hague Conventions above 
quoted. The basic principle of these rules is that ‘‘In time of war the 
working of radio stations shall continue to be organized, as far as possible, 
in such manner as to not disturb the services of other radio stations.’”’ This 
principle of course does not apply as between radio stations of opposing 
belligerents. Article 2 of the rules provides that belligerents and neutrals 
may regulate or prohibit the operation of radio stations. Under Article 3 
the erection or operation by a belligerent of radio stations within neutral 
territory constitutes a violation of neutrality on the part of such belligerent. 
Article 4 is probably the most important with regard to the duties of neutrals 
and is therefore quoted below: 

Article 4. A neutral Power is not called upon to restrict or prohibit 


the use of radio stations which are located within its jurisdiction, except 
so far as may be necessary to prevent the transmission of information 


12 Command Paper 2201 (1924); see ‘The Laws of War Concerning Aviation and Radio,” 
by Rear Admiral William L. Rodgers, this JourNaL, Vol. 17 (1923), p. 629; for text of the 
General Report of the Commission of Jurists, see ibid., Supplement, p. 242. 
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destined for a belligerent concerning military forces or military opera- 
tions and except as prescribed by Article 5. 

All restrictive or prohibitive measures taken by a neutral Power shall 
be applied impartially by it to the belligerents. 


With regard to any possible action to be taken by the United States in 
any future war in which it might be a neutral, in so far as the question of 
telecommunications are concerned, the following considerations would have 
to be taken into account: 

(1) All radio operators in the United States, including amateurs, must, 
under the Communications Act of 1934 (Section 303 [1]), be American 
citizens; under Section 310, stations must be American-owned. Therefore, 
the situation which confronted the United States in 1914 due to the fact 
that the powerful Tuckerton and Sayville stations had been built and were 
apparently owned by German interests would not arise again." 

(2) The number of radio stations in the United States has, of course, 
greatly increased since 1914. Presumably a system, somewhat similar to 
that existing in 1914, might be evolved whereby no radio station—unless 
under direct governmental control—would be permitted to send messages 
in code or messages which on their face appear to be of an unneutral char- 
acter. The enforcement of such regulations could be entrusted jointly 
to the Navy Department and the Federal Communications Commission, 
which might from time to time send inspectors to the various radio stations 
to ensure that the regulations were being observed. Moreover, it would 
also presumably be possible for the Federal Communications Commission 
through its monitoring stations to make certain that the regulations were 
being faithfully observed. 

(3) The degree of restraint and control would presumably vary depend- 
ing upon the number of belligerents in any future war. In the event of 
hostilities between two parties only it is quite possible that this Government 
would decide that no action was necessary with regard to the control of 
radio stations. This would be particularly true if the field of operations 
were very distant and did not involve naval warfare in the vicinity of the 
coasts of the United States. 

It is believed that the control of radio stations in this country to preserve 
the neutrality of the United States is particularly necessary in the case of 
hostilities at sea, since radio stations on land are in a position to render 
numerous services, of an unneutral character so far as this country is con- 
cerned, to belligerent vessels. 

(4) While it is true that radio communication, in view of its special facili- 
ties as regards contacts with vessels at sea, is particularly susceptible to 


8 48 Stat. 1105. 

14 See telegram from Ambassador Gerard in Berlin to Secretary of State, Aug. 30, 1914, 
concerning ownership of Tuckerton and Sayville stations, Foreign Relations of the United 
States, Supplement, 1914, p. 677. 
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unneutral use, nevertheless it is believed that the question of the censorship 
of code messages by cable or by wire telegraph, and telephone communica- 
tions by land cables or radio should also be considered. It is unlikely, 
however, that the necessity of censoring telecommunications other than 
radio facilities would arise, to preserve the neutrality of the United States 
unless a conflict of at least as great a magnitude as that of the World War 
should occur. 
FRANcIS CoLt DE WOLF 
Department of State 


SETTLEMENT OF THE JACOB KIDNAPING CASE (SWITZERLAND-GERMANY) 


On March 9, 1935, an ex-German citizen, Herr Jacob-Salomon, was kid- 
naped on Swiss territory and taken to Germany, where he was held for trial 
ona charge of treason. Ina protest addressed to the German Foreign Office, 
the Swiss Government alleged that German secret agents had participated in 
the seizure and that the police officers who made the arrest had been fore- 
warned of the plan to kidnap Jacob.!_ While denying all official complicity, 
the German Government agreed to the request of the Swiss Federal Council 
that the case be arbitrated under the Treaty of Arbitration and Conciliation 
of December 3, 1921.2. By the terms of a compromis drawn up on July 26, 
1935,? an arbitral tribunal of five members (two national judges and three 
neutral) was appointed, and empowered “‘to establish the circumstances in 
which Berthold Jacob-Salomon arrived on Swiss territory and in which he 
came into the power of the German authorities on March 9, 1935, and to de- 
termine whether or not the territorial sovereignty of Switzerland was vio- 
lated in such a way that the German Government should be held responsi- 
ble.” If the violation of Swiss sovereignty were established, the tribunal 
should fix the reparation due. 

Apparently the German Government found the Swiss case to be incon- 
trovertible, for, after receiving the mémoire, it proposed an abandonment of 
the arbitral procedure and a direct settlement of the questions at issue. On 
September 18, 1935, the Swiss Government issued the following communiqué: 

The German and Swiss Governments have resorted, as is known, to 
the arbitral procedure provided by the German-Swiss Treaty of Arbi- 
tration and Conciliation of 1921 for the settlement of the Jacob case, 
and have concluded at the end of July a compromis for this purpose. 

In conformity with this compromis, they have exchanged mémoires 
which have established the regrettable fact that a German functionary 


has acted in an inadmissible manner in this case, for which he was 
punished disciplinarily some time ago. In these circumstances the two 


1 For fuller details, see Preuss, ‘‘Kidnaping of Fugitives from Justice on Foreign Terri- 
tory,” this JourNAL, Vol. 29 (1935), p. 502 ff. 

212 League of Nations Treaty Series, No. 320, p. 281. 

* Text in La documentation internationale, 15 septembre 1935, p. 260; Journal de Gendve, 28 
juillet 1935. 
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Governments are in accord in terminating the arbitral procedure by 
an agreement. 
Jacob has been surrendered to Swiss authorities.‘ 


The German Government has apparently refused to acknowledge the 
charge that the persons who actually carried out the kidnaping of Jacob were 
National Socialist agents provocateurs or members of the Secret State Police.® 
The agreement may be construed only as an admission of responsibility for 
acts of complicity by State agents within their own territory in illegal seiz- 
ures by private individuals on foreign soil. Whether or not there is a general 
rule of international law which establishes the responsibility of the State in 
these circumstances has been controverted, and the few available precedents 
are conflicting.6 A number of cases have occurred in which the governments 
of countries bordering on Germany have alleged that political refugees have 
been kidnaped from their territories by German agents, or, at least, with 
their complicity. The solution which has been reached in the Jacob affair 
will strengthen the cases of the complaining governments. 

LAWRENCE PREUSS 
University of Michigan 


PROCEDURE FOR APPLYING SANCTIONS 


Procedure is so intimately connected with the functioning of deliberative 
bodies that their action is fully understood only against the background of the 
mechanism by which they attain results. The first application of sanctions 
under Article 16 of the Covenant of the League of Nations has called for new 
procedural steps which affect both the legal and precedental significance of 
the system set up. A description of how the various decisions creating the 


4 Journal de Geneve, 19 septembre 1935. 

5 See the charges made by the Swiss Government in its note of April 27, 1935. Journal de 
Genéve, April 30, 1935. Wesemann, the principal kidnaper, was arrested in Switzerland 
shortly after the abduction of Jacob and is being held for trial. Jbid., Sept. 19, 1935. 

* In the Géntsch case between Germany and Switzerland, 1909, the circumstances were al- 
most identical with those in the Jacob case, and received a like solution. This JouRNAL, 
Vol. 29 (1935), p. 506. 

In 1876, one Blair, charged with fraudulent bankruptcy in England, fled to the United 
States. His creditors hired a private detective, who, apparently with the complicity of 
American officials, arrested Blair at New York and placed him on a ship bound for England, 
where he was tried and sentenced to imprisonment for eighteen months. On complaint to 
the British Government, Blair was released and returned to the United States, although it 
was not certain whether or not his illegal arrest was solely imputable to a British subject. 
Travers, Le droit pénal international, III (Paris, 1921), No. 1302, VIII. 

In 1910 the French conseil de guerre asserted jurisdiction over a French deserter who had 
been forced over the Belgian frontier by one Fostier, a private individual. He was arrested 
on French territory by French gendarmes, who had been forewarned of his arrival. Travers 
approves this decision on the grounds that the arrest was made according to legal forms and 
involved no acts of violence or constraint by State agents on foreign territory. Fostier was 
sentenced in Belgium to imprisonment for one year and to a fine of 100 francs. Jbid., loc. 
ctt. 
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sanctions have been taken and of the mechanisms created for the purpose may 
therefore be of some value. 

The Ethiopian-Italian controversy began with the Walwal incident of De- 
cember 5, 1934, concerning which the Ethiopian Government made an appeal 
on January 15, 1935, to the Council of the League under Article 11, par. 2, 
of the Covenant. Ethiopia made a fresh appeal on March 17 under Article 15. 
The Council on January 19, April 13 and May 25 devoted its efforts to com- 
mitting the parties to settle the matter between themselves, and in extraordi- 
nary session of July 31—August 3 finally secured provision for the settlement 
of the incident by arbitration.1 On August 3 also the Council decided to 
meet on September 4 “to undertake the general examination, in its various 
aspects, of the relations between Italy and Ethiopia.” It was contemplated 
that such a meeting might not be necessary if parallel negotiations proved to 
be fruitful; to that end the Council took note of an agreement of France, Italy 
and the United Kingdom to pursue such negotiations. During all this period 
the procedure under Article 15 was suspended in favor of the procedure under 
the Ethiopian-Italian arbitration treaty of 1928. 

Those cautious steps in assuming jurisdiction over the actual dispute were 
not out of the ordinary, nor were the moves which immediately followed. 
Both parties made the customary ez parte statements to the Council at its 
88th session beginning on September 4; the Italian manner was unusually 
sharp in characterizing an opponent, but that was a matter of taste rather 
than of substance. On September 6 the Council appointed a Committee of 
Five (the representatives of Spain, the United Kingdom, France, Poland and 
Turkey) to make a general examination of Ethiopian-Italian relations and to 
seek a pacific settlement (Article 15, par. 3). While that committee was at 
work the dispute was discussed in the 16th session of the Assembly. The 
election of Ecuador and Rumania to be represented on the Council in suc- 
cession to Mexico and Czechoslovakia took place in the Assembly on Septem- 
ber 16. The Committee of Five continued to function after the reorganized 
Council entered its 89th session. On September 24 the committee prepared 
its report recording failure to find a pacific solution. On September 26 the 
Council decided to prepare a report under Article 15, par. 4, which report 
includes “a statement of the facts of the dispute and the recommendations 
which are deemed just and proper in regard thereto.” A Committee of the 
Council consisting of all its members, with the exception of the parties, was 
intrusted with the task, “in accordance with precedent.” ® 


1 Official Journal, 1935, pp. 162, 546, 639, 963-70. 

* See the statement concerning the negotiations, Appendix I to the Report of the Com- 
mittee of the Council, Supplement to this JourNnat, p. 27. 

* Declaration of the President of the Council, Minutes of the 89th Session of the Council, 
Minute 3639; Official Journal, 1935, p. 1201. 

Three such reports had been made previously. In the Sino-Japanese and Chaco cases 
& special committee of the Assembly had prepared them for that body; in the Leticia case a 
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From that time on the procedure was without precedent. The report was 
ready on October 5, but on October 3 hostilities had broken out by the action 
of Italy. When the Council met on Saturday, October 5, at 5 p.m., an added 
sheet was circulated with the narrative of the report which contained the sole 
recommendation “that any violation of the Covenant should immediately be 
brought to an end.” * At that meeting a Committee of Six (the representa- 
tives of the United Kingdom, Chile, Denmark, France, Portugal and Ru- 
mania) was appointed to examine any statements made at the meeting, to 
study the situation and to report on Monday.® 

The Committee of Six immediately prepared a report ® which reviewed the 
facts and concluded that “the Italian Government has resorted to war in dis- 
regard of its covenants under Article 12 of the Covenant of the League of 
Nations.” ‘This report was circulated in the morning of Monday, October 7, 
and the Council in private session convened at 4 p.m. The Italian repre- 
sentative objected to the decision on that report being taken that day. The 
meeting was suspended to allow the other members of the Council to discuss 
the question; on resuming, the unanimous conclusion was taken to put the 
report on the agenda.? A public meeting began at 5.45 p.m. The report 
of the Committee of the Council under Article 15, par. 4, was unanimously 
adopted by roll-call (Italy’s adverse vote not counting). The report of 
the Committee of Six was then read. 

“The members of the Council other than the parties, consulted by roll-call, 
declared themselves to be in agreement with the conclusions of the report,” 
say the minutes. The Italian representative did “not approve the conclusion 
of the report”; ® the Ethiopian accepted it. The president then announced 
that “14 members of the League of Nations represented on the Council con- 
sider that we are in presence of a war begun in disregard of the obligations of 
Article 12 of the Covenant.”® Accordingly, the report of the Committee of 
Six and the minutes were sent !° to all members of the League who by an 
Assembly resolution of October 4, 1921, could not neglect their duties under 
Article 16 of the Covenant “without a breach of their treaty obligations.” 

The 16th session of the Assembly began on September 9, 1935, and ad- 


Council Committee of Three had drafted the document. In the Ethiopian-Italian case the 
Council as a whole, less the representatives of the parties, performed the function. 

‘The final paragraphs of C.411(1).M.207(1).1935.VII.16, Supplement to this Journat, 
p. 26. 

5 Minutes of the 89th Session of the Council, Minute 3653; Official Journal, 1935, p. 1213. 

6 C.417.1935.VII, printed in Supplement to this Journat, p. 37. 

7 Minutes of the 89th Session of the Council, Minute 3655; Official Journal, 1935, p. 1216. 
The votes of the parties did not count in calculating unanimity. 

® For his letter criticizing the procedure see C.421.M.214.1935. VII. 

* Minutes of the 89th Session of the Council, Minute 3656; Official Journal, 1935, pp. 
1225-1226. 

10 By C.L.155.1935. VII, of Oct. 9, 1935. 
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journed on the 28th, subject to the call of its president. On October 5 he 
convoked it for October 9, and the minutes of the Council of October 7, con- 
taining the report of the Committee of Six, were communicated to it in order 
to associate the Assembly with the Council’s “duty of codrdination in regard 
to the measures to be taken.” 14 

At the 14th plenary meeting of its 16th session held on Wednesday, Octo- 
ber 9, at 6 p.m., the Assembly decided to consider immediately the communi- 
cation from the Council. On the recommendation of the General Committee, 
the decision was taken on the principle that silence is assent. On the 10th, 
the Italian representative objected to this form, but the president secured 
confirmation of the vote by the Assembly.” 

The Assembly concurred in the conclusions of the Council on October 10. 
Austria and Hungary had recorded some dissent from those conclusions the 
day before and the Italian representative had just made an adverse speech. 
The president announced the Assembly’s acceptance of the Council’s report 
in the following language: 18 


As no other delegation has asked to speak, I interpret the silence of all 
the delegations, except those which I have just mentioned and those 
which have reserved the right to speak later, as signifying the concur- 
rence of their Governments in the opinion already expressed by fourteen 
members of the Council. 

The Assembly will place this fact on record. 


The General Committee that afternoon brought in a draft resolution for 
“the constitution of the organ of codrdination.” This was described by the 
president as “not an organ either of the Assembly or of the Council,” but as a 
“conference of States members meeting to consult together with a view to 
the application of the provisions of Article 16.” 14 In the debate the Italian 
representative held that “no decision has as yet been taken by any competent 
organ of the League of Nations that a case covered by Article 16 has arisen”; 
neither the Council nor Assembly had taken such a decision. The president 
in return ruled 15 that 


no organ of the League has power to decide, in such a way as to bind all 

the members, that one of them has violated the Covenant. That obliga- 

tion derives directly from the Covenant, and must be observed by mem- 

bers of the League in virtue of the respect due to treaties. This was in 

= _? on record by the 14 members of the Council at the meeting on 
ctober 7. 


‘ 4 Minutes of the 89th Session of the Council, Minute 3656, communicated as A.78.1935. 
II. 

2 Verbatim Record of the 16th Ordinary Session of the Assembly, Minutes 71, 73. 

4 Idem, Minute 74. The import of the statement is derived from the terms of Art. 16, 
the obligations of which become operative immediately a violation of Arts. 12, 13 or 15 is 
determined. 

M4 Tdem, Minute 76. 8 Tdem, Minute 78. 
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. 
The Italian representative also objected to the form of the proposal, which 
he observed was “not in the nature of a resolution.” On this the president 
remarked: 


As regards any doubts concerning the vote upon the text in question, 
I think that our Italian colleague would be entirely in the right if that 
text constituted a formal resolution of the Assembly. In that case, the 
question of a majority vote or unanimity vote would arise. I was 
anxious to make it clear at the outset that, in the present case, this is not 
a resolution, in the strict sense of the word, but an invitation addressed 
by the Assembly to the States members. 


To dispel all doubts as to the character of the action, the word “invites” 
in the text was changed to “recommends.” The following text was “adopted 
unanimously, except for one adverse vote and two abstentions”: 


The Assembly, 


Having taken cognizance of the opinions expressed by the members of 
the Council at the Council’s meeting of October 7, 1935; 

Taking into consideration the obligations which rest upon the mem- 
bers of the League in virtue of Article 16 of the Covenant and the de- 
sirability of codrdination of the measures which they may severally 
contemplate: 

Recommends that members of the League of Nations, other than the 
parties, should set up a committee, composed of one delegate, assisted 
by experts, for each member, to consider and facilitate the codrdination 
of such measures and, if necessary, draw the attention of the Council or 
the Assembly to the situations requiring to be examined by them. 


On October 10 the Secretary-General of the League inaugurated an ex- 
ceptional daily service of multiple address radiotelegrams to all governments 
for their exclusive information. The long-wave service was over the Radio- 
Suisse and the short-wave service over the Radio-Nations station.!® 

The Codrdination Committee met October 11, and the 52 delegations 1” 
elected their Portuguese colleague as chairman. The director of the Finan- 


16 The announcement was made on Oct. 8 in C.423.M.216.1935. VIII. 

17 Dispute between Ethiopia and Italy. Co-ordination of Measures under Article 16 of 
the Covenant. Co-ordination Committee. Minutes of the First Session, October 11th- 
19th, 1935 (Co-ordination Committee 46). 

The 52 States members of the League sending delegations were: Afghanistan, Albania, 
Argentine Republic, Australia, Austria, Belgium, Bolivia, Bulgaria, Canada, Chile, China, 
Colombia, Cuba, Czechoslovakia, Denmark, Ecuador, Estonia, Finland, France, Greece, 
Haiti, Honduras, Hungary, India, Iran, Iraq, Irish Free State, Latvia, Liberia, Lithuania, 
Luxemburg, Mexico, Netherlands, New Zealand, Nicaragua, Norway, Panama, Peru, 
Poland, Portugal, Rumania, Siam, South Africa, Soviet Union, Spain, Sweden, Switzerland, 
Turkey, United Kingdom, Uruguay, Venezuela, Yugoslavia. 

Besides the parties to the conflict, the absentees were Dominican Republic, Germany, 
Guatemala, Paraguay and El Salvador. Germany ceased to be a member of the League on 
October 21. 
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cial Section and Economic Intelligence Service of the League Secretariat 
served as secretary of the committee. The delegates decided that the full 
powers furnished by their governments to them as delegates to the Assembly 
were sufficient credentials in the committee; those not possessing such au- 
thority should apply to their governments for it.18 The committee after 
organization went into private meetings, but at its fourth gathering on Octo- 
ber 16 decided to hold public sessions from then on. 

The Coodrdination Committee may perhaps be thought of as a deliberative 
conference of delegates representing States members of the League of Nations 
which adopts proposals for their action. The Codrdination Committee on 
October 14 defined its function as facilitating the execution by governments 
of their obligations as based on Article 16, par. 3, of the Covenant.!® To 
prepare its work, a “committee of initiative” or Little Codrdination Com- 
mittee was appointed on October 11 and later designated the Committee of 
Eighteen. As finally constituted under the chairman of the Coérdination 
Committee it consisted of the delegates of Portugal, Argentine Republic, Bel- 
gium, Canada, France, Greece, Mexico, Netherlands, Poland, Rumania, South 
Africa, Soviet Union, Spain, Sweden, Switzerland, Turkey, United Kingdom 
and Yugoslavia. It was empowered to set up subcommittees and technical 
committees, which have drafted texts; these are reported to the Committee 
of Eighteen and recommended by it to the Codrdination Committee for 
adoption or submitted to governments directly. 

The initial practice of the Codrdination Committee was to adopt proposals 
which were immediately sent separately to States members of the League by 
the Secretary-General. He requested in each instance to be informed within 
the shortest possible time of the measures “taken in conformity with the 
provisions” of the proposal, together with the actual text of instruments em- 
bodying such measures or putting them in force. On some of the first pro- 
posals 2° a date for entrance into force was to be fixed after a period for reply 
had been given. The documents prepared at the session of the Codrdination 
Committee, October 11 to 19, were communicated to the governments of 
States non-members of the League by the president with a view to receiving 
any opinion from them or the notification of any action taken by them. The 
documents of the Codrdination Committee and the Committee of Eighteen 
have been transmitted by their president *1 to the president of the Assembly 
of the League of Nations, the 16th session of which has not been prorogued. 

The Coérdination Committee during its first session, October 11 to 19, 
appointed several subcommittees. It also authorized the Committee of Eight- 
een to make such appointments. The organization which existed after the 


18 Co-ordination Committee, Minutes of the First Session, Minute 4 (Co-ordination 
Committee 46). 

1® Declaration of ‘‘mutual support,” adopted at first session, Supplement to this Journat, 
p. 41. 

2° Proposals III, IV, and V. 21 By A.80.1935.VII and its supplements. 
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second session of the Committee of Eighteen, October 31-November 6, 1935, 
was: 72 


Coérdination Committee, set up by Assembly recommendation October 10, 
1935; delegates of members of the League other than those at war. 

Committee of Eighteen, appointed by Codrdination Committee, October 11, 
1935; delegates of Portugal (chairman), Argentine Republic, Belgium, 
Canada, France, Greece, Mexico, Netherlands, Poland, Rumania, South 
Africa, Soviet Union, Spain, Sweden, Switzerland, Turkey, United King- 
dom and Yugoslavia. 

Subcommittee for Financial Measures, organized October 12; delegates of 
Greece (chairman), France, United Kingdom, South Africa, Nether- 
lands, Rumania, Poland. 

Subcommittee of Military Experts, organized October 12; delegates of United 
Kingdom, France, Soviet Union, Spain. 

Legal Subcommittee, organized October 14; delegates of United Kingdom, 
France, Belgium, Netherlands, Greece, Poland. 

Economic Subcommittee, organized October 15; delegates of Portugal (chair- 
man), United Kingdom, France, Soviet Union, Spain, Poland, Canada, 
Netherlands, Switzerland, Sweden, Belgium, Turkey, Rumania. 

Compensation Subcommittee for Organization of Mutual Support, organized 
October 15; delegates of Spain (chairman), United Kingdom, France, 
Soviet Union, Poland, Yugoslavia, South Africa, Greece, Mexico, Ru- 
mania. 

Subcommittee on Debts and Clearing Agreements, organized November 1; 
delegates of Rumania (chairman), United Kingdom, France, Greece, 
Spain and Yugoslavia. 

Subcommittee on Questions of Transit, organized November 1; delegate of 
Yugoslavia chairman. 

Subcommittee on Contracts in Course of Execution, organized November 11; 
delegates of Rumania (chairman), United Kingdom, France, Mexico, 
Soviet Union. 

Committee of Experts to Assist the Chairman of the Codrdination Committee 
in Verifying Application of Sanctions, organized November 18; delegates 
of Sweden (chairman), Belgium, France, Greece, Netherlands, Poland, 
Rumania, Soviet Union, Spain, Turkey, United Kingdom, Yugoslavia. 

Denys P. Myers 


*2 Data from the minutes of the two committees and press releases of the Information 
Section. 
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For THE Pertop Auaust 16—-NovemBER 15, 1935 


(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. I. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary 
papers; Cong. Rec., Congressional Record; Cur. Hist., Current History (New York Times); 
Europe, L’Europe Nouvelle; Ez. Agr. Ser., U. S. Executive Agreement Series; Geneva, 
A Monthly Review of International Affairs; G. B. Treaty Series, Great Britain Treaty 
Series; 7. L. O. B., International Labor Office Bulletin; L. N. M. S., League of Nations 
Monthly Summary; L. N. O. J., League of Nations Official Journal; L. N. T. S., League of 
Nations Treaty Series; P. A. U., Pan American Union Bulletin; Press releases, U. S. State 
Department; R. A. J., Revue aéronautique international; 7. J. B., Treaty Information 
Bulletin, U. S. State Department; U. S. T. S., U. 8S. Treaty Series. 


January, 1985 
25 Dominican Repusiic—UnitTep Srates. President Roosevelt proclaimed extradi- 
tion treaty signed at Montevideo, Dec. 26, 1933. U.S. Treaty Series, No. 882. 


April, 1985 
1 IntsH Free Srate—Spain. Exchanged notes regarding commercial relations. 
G. B. Treaty Series, No. 27 (1935), Cmd. 4965. 


May, 1935 
3 FINLAND—GREAT Britain. Signed agreement for reciprocal recognition of load 
line certificates. G. B. Treaty Series, No. 31 (1935). 


6 InisH Free State—Pouanp. Exchanged ratifications of agreement regarding ton~- 
nage measurement of merchant ships, signed Oct. 19, 1934. G. B. Treaty Series 
No. 28 (1935). 


29 ARGENTINA—BraziL. Signed a series of conventions and protocols in Buenos Aires: 
(1) Treaty of commerce and navigation, (2) Convention on civil strife, (3) Addi- 
tional protocol to the extradition treaty of Oct. 10, 1933, (4) Convention for ex- 
change of professors and students, (5) Protocol on the international bridge. 
P. A. U., Oct., 1935, p. 790-795. 


June, 1985 
4 Great Britarin—Torkey. Signed agreement at Angora respecting trade and pay- 
ments. Turkey No. 1 (1935), Cmd. 4925. 


6 GreAT BrITAIN—SWITZERLAND. Exchanged ratifications of convention supple- 
mentary to convention of Nov. 26, 1880, regarding extradition, signed at Berne, 
Dec. 19, 1934. G. B. Treaty Series, No. 29 (1935). 


7  Germany—Great Britain. Exchanged notes for reciprocal recognition of load 
line certificates. G. B. Treaty Series, No. 32 (1935). 


21 Pan AMERICAN LABOR CONFERENCE. Governing Board of the International Labor 
Office accepted invitation of Chile to a regional international labor conference to be 
held in Santiago on Jan. 2, 1936. J. L. O. M. S., June, 1935, p. 37. 


26 Great Brirain—Urvavay. Signed agreement regarding trade and payments. 
Uruguay No. 1 (1935), Cmd. 4940. 
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July, 1985 
1-4 Commercial PropaGaNnpA. Conference of experts met at Geneva to reconsider draft 
international convention to facilitate commercial propaganda. A final protocol 
was signed by representatives of 13 countries, including the United States. L. N. 
M.S., July, 1935, p. 175. 


2 ARGENTINA—CHILE. Signed 10 agreements in Buenos Aires: (1) Protocol on railway 
communications, (2) Convention on judicial requests, (3) Convention on counter- 
feit currency and public instruments, (4) Convention on motion picture censorship, 
(5) Convention on exchange of official publications, (6) Convention on intellectual 
interchange, (7) Convention on traffic in narcotics, (8) Convention on expositions, 
(9-10) Conventions on facilities for frontier traffic and on the issue and visa of 
certificates of origin. P. A. U., Oct., 1935, pp. 793-794. 


2 ARGENTINA—Perv. Signed 5 conventions in Buenos Aires: (1) Convention on ex- 
change of publications, (2) Convention on civil strife, (3) Convention on judicial 
requests, (4) Convention on motion picture censorship, (5) Convention on intellec- 
tual exchange. P. A. U., Oct. 1935, p. 794. 


5 CuitE—Perrv. Signed 6 treaties at Santiago: (1) Treaty on judicial requests, (2) 
Treaty on counterfeit currency, (3) Treaty on motion picture censorship, (4) 
Treaty on intellectual exchange, (5) Treaty on civil registration, (6) Treaty on the 
census. P. A. U., Oct. 1935, p. 795; C. S. Monitor, July 24, 1935, p. 1. 


8-10 RapioeLEectricity Conaress. International committee on radioelectricity held 
congress at Brussels. Revue Internationale de la Radioelectricité, July—Sept., 1935, 
p. 263. 


24 Great Britain—Po.anp. Exchanged ratifications of agreement in regard to trade 
and commerce [with protocol and notes] signed Feb. 27, 1934. G.B. Treaty Series, 
No. 33 (1935). 

30 CzEcHosLOVAK RepusLic—Great Britain. Exchanged ratifications of conven- 


tion supplementary to convention of Nov. 11, 1924, to facilitate conduct of legal 
proceedings, signed Feb. 15, 1935. G. B. Treaty Series, No. 30 (1935). 


August, 1935 
3 Great Brirain—Rvumania. Signed payments agreement. Rumania, No. 2 (1935), 
Cmd. 4976. 


9 ExtraDITION Treaty. Australia and neighboring islands adhered to extradition 
treaty signed by Great Britain and the United States on Dec. 22, 1931. 7. J. B., 
Aug., 1935, p. 13. 


15 Buiearia—UNITED States. Exchanged ratifications of supplementary extradition 
treaty signed June 8, 1934. 7. J. B., Aug., 1935, p. 12. 


16 to November 11 Ernropra—Itaty. On Aug. 16-18, M. Laval, Captain Eden and Baron 
Aloisi held conversations in Paris looking to settlement of Ethiopian question 
under 1906 agreement, but failed to find satisfactory basis for discussion. WN. Y. 
Times, Aug. 17-20, 1935. From Aug. 20 to 25, Arbitration Commission appointed 
by the League to pronounce responsibility for Walwal and other frontier clashes, 
held sessions in Parisand Berne. N.Y. Times, Aug. 21 to Sept. 2, 1935. Award of 
commission, Sept. 3: this JouRNAL, Vol. 29 (1935), p. 690. On Sept. 4, League 
Council began discussion of Italian memorandum, made public on Sept. 11. Text 
of memorandum: L. N. Doc. C.340.M.171.1935.VII. On Sept. 6, Council ap- 
pointed Committee of Five to study case. N. Y. Times, Sept. 8, 1935, p. 1. 
Ethiopia’s reply of Sept. 14 to Italian memorandum made countercharges. JN. Y. 
Times, Sept. 15, 1935, p. 1. Plan of Committee of Five submitted to Italy and 
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Ethiopia. Text: L. N. Doc. C.379.M.191.1935.VII. Reply of Italy rejected it 
but left door open for further negotiations. N. Y. Times, Sept. 22, 1935, p. 1. 
Ethiopia’s reply and text of plan: N. Y. Times, Sept. 24, 1935, p. 16. On Sept. 26, 
after hearing report of Committee of Five, Council decided to proceed under Art. 
XV, par. 4 of Covenant. N. Y. Times, Sept. 27, 1935, pp. 1-20. On Sept. 28, 
Italy issued communiqué on League proposals. Summary: N. Y. Times, Sept. 29, 
1935, p. 1. On Oct. 2 Italy invaded Ethiopia and on Oct. 3, Ethiopia proclaimed 
general mobilization. Text: N. Y. Times, Oct. 4, 1935, p.2. On Oct. 5, Ethiopia 
invoked sanctions under Art. 16 of Covenant and Council appointed Committee of 
Six. Text of report: L. N. Doc. C.411(1).M.207(1).1935.VII; N. Y. Times, Oct. 6, 
1935, p. 29. Report of Committee of Six on Italy’s aggression approved by Coun- 
cil with exception of Italy on Oct. 7. Text: N. Y. Times, Oct. 8, 1935, p. 16. 
L. N. Doc. C.417.1935. VII; L. N. M. S., Oct. 1935, p. 273. On Oct. 10, 51 nations 
joined in verdict against Italy and Assembly named Committee to co-ordinate 
sanctions under Art. XVI of the Covenant. N. Y. Times, Oct. 11, 1935, p. 1. 
Text of resolution adopted by Committee of Fifty regarding arms embargoes. 
Proposal I (embargo on arms); N. Y. Times, Oct. 12, 1935, p. 9. Fifty govern- 
ments agreed on proposal 2 (financial ban). Text of proposal and measures 
adopted by Co-ordination Committee; N. Y. Times, Oct. 15, 1935, p. 15. On Oct. 
19, proposals 3, 4, and 5 were approved by Co-ordination Committee, which had 
held sessions from Oct. 11-19. Summary: N. Y. Times, Oct. 20, 1935, pp. 1 and 
34. Texts of principal documents and proposals: L. N. Doc. Co-ordination Com- 
mittee 40; Supplement to this JouRNAL, p. 41. In its second session, held Oct. 
31-Nov. 6, the Co-ordination Committee adopted five proposals, and resolutions 
of the Committee of Eighteen, and fixed date for application of sanctions for Nov. 
18. Text: L. N. Doc. Co-ordination Committee 97; Supplement to this JouRNAL 
p. 55. On Nov. 11, Italy sent identic notes to all members of League of Nations 
warning of retaliation for trade boycott. Text: N. Y. Times, Nov. 13, 1935, p. 12. 
See also L. N. M. S., Sept.—Oct., 1935, B. J. N., Aug. 17—Nov. 23, 1935. 


19-24 PenaL AND PeniTreNTIARY Congress. Representatives of 30 States attended 


22 


eleventh international congress in Berlin. N. Y. Times, Aug. 20-25, 1935. 


Potanp—UNnITep States. Signed declaration by which Free City of Danzig be- 
comes contracting party to extradition treaty of Nov. 22, 1927, between United 
States and Poland. T. J. B., Sept., 1935, p. 8; U. S. Treaty Series, No. 896. 


25-31 Russta—Unitep States. Note of protest by the United States sent to Foreign 


25 


27 


28 


29 


Office at Moscow on Aug. 25 concerning violation by Soviet Government of its 
pledge of Nov. 16, 1933, with respect to non-interference in the internal affairs of 
the United States. Reply of Aug. 27 denied responsibility in communist propa- 
ganda. Text of notes and statement of Secretary Hull dated Aug. 31: Press Re- 
leases, Aug. 31, 1935, p. 147; N. Y. Times, Aug. 26 and 28 and Sept. 1, 1935, p. 1. 
See editorial comments in this JouRNAL, Vol. 29 (1935), pp. 653 and 656. 


Scniickine, WattHER M. A. Judge of the Permanent Court of International Jus- 
tice died at The Hague aged 61. WN. Y. Times, Aug. 27, 1935, p. 19; L. N. M.S., 
Sept., 1935, p. 232. 

Iran—Rvssia. Signed trade agreement in Teheran to replace agreement of Oct. 27, 
1931. B. J. N., Sept. 14, 1935, p. 23. 


CzrcHosLovaK Repustic—Unitep Srates. Exchanged ratifications of supple- 
mentary extradition treaty signed in Washington, April 29, 1935. 7. J. B., Aug., 
1935, p. 12; U. S. Treaty Series, No. 895. 


Littte Entente. Permanent Council of Little Entente (Czechoslovak Republic, 
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Yugoslavia and Rumania) met at Bled, Yugoslavia, to discuss Danubian pact, 
Hapsburg question and other matters. Times (London), Aug. 30, 1935, p. 11; 
C. S. Monitor, Aug. 29, 1935. p. 1. 


30 SCANDINAVIAN CONFERENCE. Foreign Ministers of Norway, Denmark, Sweden and 
Finland held conference on Ethiopian dispute at Oslo and decided to support the 
League of Nations. C.S. Monitor, Aug. 30, 1935, p. 1. 


31 BatKaN Enrente. Held conference at Bled, Yugoslavia, attended by Foreign 
Ministers of Turkey, Rumania, Yugoslavia and Greece to discuss points just 
decided by Little Entente conference on Aug. 29, and lay plans for common action 
by the two ententes. N.Y. Times, Sept. 1, 1935, p. 15. 


31 Nevtra.ity Act. Senate Joint Resolution No. 173 (74th Cong.) was approved by 
the President, who issued explanatory statement upon signing it. Text of state- 
ment: Press Releases, Aug. 31, 1935, p. 162. Text of Act: 7. J. B., Aug., 1935, 
p. 7. Pub. Res. No. 67-74th Cong.; T. J. B., Oct. 1935, pp. 4-7; Supplement to 
this JouRNAL, p. 58. 

September, 1985 

3 Eruiopian Ort Concession. Secretary Hull made press conference statement con- 

cerning reported oil-concession transaction, and policy of the United States in 
regard to the Italian-Ethiopian controversy. Text: Press Releases, Sept. 7, 1935, 
p. 165; N. Y. Times, Sept. 4, 1935, pp. 1 and 12. 


4 to October 7 Leaaue or Nations Councit. The 88th session (Sept. 4 to 13) and the 
89th session (Sept. 17—Oct. 7) met for consideration of Italo-Ethiopian dispute, 
mandates, economic and financial matters, intellectual codperation, etc. L. N. 
M.S., Sept., 1935. On Oct. 7 its action opened way to application of “sanctions” 
Article 16 of the Covenant for the first time in League history. Fourteen members 
of the League who are also members of the Council accepted report of Committee 
of Six charging Italy with violation of Art. 12 of the Covenant. Geneva, A 
Monthly Review, Oct., 1935. L.N.O.J., Nov. 1935. 


5 Beterom—Rvssia. Signed first trade treaty on a most-favored-nation basis in 
Paris. N.Y. Times, Sept. 6, 1935, p. 4. 

6 to November 4 Japan—Ruvssia. On Sept. 6 and Oct. 13, Russia sent protests to Japan 
against arrest of Soviet nationals in Manchukuo and alleged violations of the 
Soviet frontier by Japanese and Manchurian troops. B. J. N., Sept. 14 and Oct. 
26, 1935. On Oct. 25, Japan sent protest to Russia re frontier incident of Oct. 12. 
On Nov. 4 Russia sent new note of warning to Japan on Manchurian border clashes 
of Oct. 6,8 and 12. N. Y. Times, Nov. 5, 1935, p. 1. 


8-17 American Screntiric Conaress. Seventh American Scientific Congress [4th Pan 
American Scientific Congress] held at Mexico City. About 300 papers were pre- 
sented, and resolutions were adopted by the various sections. P. A. U., Nov. 
1935, p. 815-822. 

8 Betarom—Rvssia. Signed commercial agreement. B. J. N., Sept. 14, 1935, p. 37. 


9 to October 11 Leaaur or Nations AssEMBLY. Sixteenth session, opened in Geneva on 
Sept. 9, for consideration of Italo-Ethiopian dispute, legal, constitutional, financial 
and social questions and other matters, adjourned on Sept. 28 and reconvened on 
Oct. 9. L. N. M. S., Sept.—-Oct. 1935; Geneva Special Studies, 1935, v. 6, no. 7. 
Resolutions: L. N. O. J., Spec. Sup. No. 137. 

9 PERMANENT Court OF INTERNATIONAL Justice. Mr. Frank B. Kellogg tendered his 
resignation to the President of the Court, effective Sept. 28. L. N. M. S., Sept., 
1935, p. 233; N. Y. Times, Sept. 24, 1935, p. 12. 
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12-30 Meme. Execrion. On Sept. 12, Lithuania received joint note from British, French 
and Italian Governments asking assurance that Memel election would be conducted 
in accordance with Statute of 1924. On Sept. 16, reply of Lithuania gave such 
assurance. B. J. N., Sept. 28, 1935, p. 40; Nation, Sept. 25, 1935, p. 338. On 
Sept. 27, the same countries asked Germany to keep the peace in Memel and sent 
joint letter to Secretary-General of League of Nations. N. Y. Times, Sept. 28, 
1935, p. 1; Times (London), Sept. 28, 1935, p. 12. The election took place on 
Sept. 29-30, resulting in vote of 1,551,465 votes for Germany and 369,407 votes for 
Lithuania. B. J. N., Oct. 26, 1935, p. 39; N. Y. Times, Oct. 1, 1935, p. 18. 


RENUNCIATION OF Wak TREATY. Secretary Hull issued statement on obligations 
of Pact of Paris in relation to Ethiopia, quoting earlier statements given out during 
July, August and September. Text: N. Y. Times, Sept. 13, 1935, p. 17; Press 
Releases, Sept. 14, 1935, p. 194. 


BREMEN INcrIpENT. Secretary Hull issued statement on recent protest of German 
Ambassador in connection with decision of case against persons accused of remov- 
ing German flag from S. S. Bremen on July 26. Press Releases, Sept. 14, 1935, 
p. 196. 

PERMANENT Court OF INTERNATIONAL JusTICcE. Haruichi Nagaoka of Japan elected 
by 35 votes of Assembly and Council to succeed Dr. Mineichiro Adatci. C. S. 
Monitor, Sept. 14, 1935, p. 1; L. N. M. S., Sept., 1935, p. 233. 


15-26 Pan AMERICAN REp Cross CONFERENCE. Third conference held in Rio de Janeiro. 
League of Red Cross Societies, Monthly Bulletin, Nov., 1935. 


21-25 NationaL Munitions Controu Boarp. On Sept. 21, Secretary Hull issued depart- 
mental order establishing an office in the Department of State to be known as the 
Office of Arms and Munitions Control. Text of Order No. 626 and names of mem- 
bers of the Board: Press Releases, Sept. 21, 1935, p. 21; N. Y. Times, Sept. 22, 1935, 
p. 1. On Sept. 24, Secretary Hull issued statement on results of first meeting of 
the Board. Press Releases, Sept. 28, 1935, p. 221; N. Y. Times, Sept. 25, 1935, 
p. 15. 


Danzig—Po.anp. Initialed protocol regarding Danzig currency restrictions. 
B. 1. N., Sept. 28, 1935, p. 15. 


Monitions oF War. Proclamation No. 2138 contained list of articles which shall be 
considered arms, ammunition and implements of war for the purposes of Sec. 2 of 
Neutrality Act (joint resolution of Congress, approved Aug. 31, 1935). Text: 
Press Releases, Sept. 28, 1935, p. 222; N. Y. Times, Sept. 26, 1935, p. 1. 


Leticia DisPUTE BETWEEN COLOMBIA AND Perv. Protocol of peace, friendship and 
coéperation and additional act, signed May 24, 1934, for settlement of Leticia dis- 
pute, was ratified by Colombia on Sept. 20. Exchange of ratifications took place 
at Bogota on Sept. 27. P. A. U., Oct., 1935, p. 811; L. N. M. S., Sept., 1935, p. 
201; Cur. Hist., Nov., 1935, p. 197. 


October, 1935 
4 Iraty—Spain. Signed new commercial treaty. N. Y. Times, Oct. 5, 1935, p. 6. 


5 EMBARGO ON ARMS AND Monitions. Proclamation No. 2141 issued by President 
Roosevelt for embargo on list of articles listed as arms, ammunition and imple- 
ments of war under Sec. 1 of Neutrality Act (joint resolution of Congress approved 
Aug. 31, 1935). Text: Press Releases, Oct. 5, 1935, p. 251; N. Y. Times, Oct. 6, 
1935, p. 34; Supplement to this JouRNAL p. 63. 

Monitions or War. Secretary Hull promulgated laws and regulations governing 
the international traffic in arms, ammunition and implements of war effective Nov. 


t, 
1; 
d 
e 
m 
st 
yn 12 
e- 
14 
n 14 
J; 
| 
27 
] 


136 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


29, 1935. These regulations supersede all previous regulations in respect to the 
exportation of arms to Bolivia, China, Cuba, Honduras, Nicaragua and Paraguay. 
Press Releases, Oct. 5, 1935, p. 254. Text: State Department Publication, No. 787. 


7 Bre.icium—UNnItTep States. Exchanged ratifications of supplement to extradition 
treaty of June 20, 1935, signed Aug. 24, 1935. Press releases, Oct. 12, 1935, p. 268. 
U. S. Treaty Series, No. 900. 


a GERMANY—UNITED Srates. Exchanged ratifications of agreement terminating 
parts of Art. VII of treaty of friendship, commerce and consular rights, signed 
Dec. 8, 1923. Press Releases, Oct. 12, 1935, p. 269; U. S. Treaty Series, No. 897. 


10 NEUTRALITY OF THE UniTEep Srates. Secretary Hull issued statement regarding 
American interests trading with belligerents at their own risk, declaring speedy end 
of war to be aim of neutrality plan. Text: Press Releases, Oct. 12, 1935, p. 303. 


2 Cotomsp1a—UNITEp States. Most-favored-nation trade agreement, signed Sept. 
13, made public. Summary, text of general provisions and joint declaration: Press 
Releases, Oct. 12, 1935, p. 270. 


14-19 Pan AMERICAN INSTITUTE OF GEOGRAPHY AND History. Second General Assembly 
held in Washington at the Pan American Union. P. A. U., Dec. 1935, p. 891. 
N. Y. Times, Oct. 15-20, 1935; Pan American Union. Congress and Conference 
Series, No. 19. 


17 to November 1 Leaague or Nations Manpates Commission. Held 28th session at 
Geneva to consider annual reports of mandatory Powers. The Japanese represen- 
tative was heard on Oct. 28. L.N.M.S., Oct., 1935, p. 267. 


21-28 Cuaco DisPuTE BETWEEN Bo.ivia AND Paraguay. Additional protocol signed at 
Buenos Aires on Oct. 21 provided for an international investigation commission. 
Bolivia and Paraguay will each name one neutral government as their representa- 
tive, the third member to be a high judicial official of the United States Govern- 
ment. N. Y. Times, Oct. 22, 1935, p. 14. On Oct. 25, Bolivia and Paraguay 
notified Chaco peace conference that its proposed treaty of peace was unacceptable. 
N.Y. Times, Oct. 26, 1935, p.9. On Oct. 28, the Peace Conference adopted resolu- 
tion formally declaring Chaco war terminated; in accordance with Art. III of 
Protocol of June 12, and following report of neutral military commission that 
demobilization had been completed. N. Y. Times, Oct. 29, 1935, p. 11. L. N. 
M. S., Oct. 1935, p. 257. 


21 GERMANY AND THE LEaGuE. Germany’s two year notice expired and her member- 
ship in the League of Nations ceased. N. Y. Times, Oct. 22, 1935, p. 1; Times 
(London), Oct. 22, 1935, p. 16-17; 7. J. B., Oct. 1935, p. 3. 


21 to November 2 Leacur or Nations—UNnitTep States. Exchange of communications 
with League Co-ordination Committee on Ethiopian dispute took place on Oct. 21 
and 27 and Nov. 2. Text of notes and statement by the President and Secretary of 
state: Press Releases, Nov. 2, 1935, p. 337. 


24-26 INTERNATIONAL LaBor Orrice. Governing Body held private session on Oct. 23 
and its 73d session on Oct. 24-26, for consideration of legal questions and other 
matters. J. O. M. S., July—Oct. 1935. 


24 Navat ConFrERENCE. On Aug. 15, British Government sent proposals to United 
States, France, Italy and Japan for preliminary conference in London in October. 
Times (London), Aug. 16, 1935, p. 10; N. Y. Times, Aug. 16, 1935, p. 5. Japan’s 
reply of Aug. 26 expressed willingness to take part provided that proposal for com- 
mon upper limit of naval strength is accepted. Times (London), Aug. 27, 1935, 
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p. 10; N. Y. Times, Aug. 27, 1935, p. 6. On Oct. 24, British Government sent 
further invitation to nations signatory to Washington and London naval treaties to 
attend a new conference in London on Dec. 2, which was accepted by the United 
States. N. Y. Times, Oct. 25, 1935, p. 1. Acceptance of Japan. N. Y. Times, 
Oct. 30, 1935, p. 9; Foreign policy bulletin, Nov. 1,1935. T.J.B., Nov. 1935, p. 1. 


Copryricut ConFERENCE. International Copyright Union announced that Confer- 
ence of Brussels will open Sept. 7, 1936. Le Droit d’auteur, Nov. 15, 1935, p. 121. 


PERMANENT Court OF INTERNATIONAL 35th (extraordinary) Session 
opened at The Hague to deal with request from League of Nations Council for 
advisory opinion on consistency of certain Danzig legislative decrees with the 
constitution of the Free City. L. N. M.S., Oct., 1935, p. 272. 


Avustria—GrEAT Britain. Signed convention supplementary to convention of 
Dec. 3, 1873, regarding extradition. Austria No. 1 (1935), Cmd. 4804. 


November, 1935 


4 


14 


15 


GERMANY—PoLAND. Commercial agreement, signed in Warsaw on Nov. 4, was 
joined by Danzig on Nov. 19. Times (London), Nov. 6, 1935, p. 13. 


LopER, BerRNarRD C. J. First president of the Permanent Court of International 
Justice died at The Hague, aged 86. N. Y. Times, Nov. 5, 1935, p. 25. 


TurkEY—U.S.S.R. Signed protocol extending for ten years treaty of friendship 
and neutrality signed in 1925, the Protocol of 1929, and the Naval agreement of 
1931. B. JI. N., Nov. 23, 1935, p. 35. 


Raw Materits. List of raw materials, export of which is to be emibargoed except 
under special license, published in German Official gazette. N.Y. Times, Nov. 13, 
1935, p. 13. 


ALBANIA—UNITED Srates. Exchanged ratifications of extradition treaty signed 
Mar. 1, 1933. Press Releases, Nov. 16, 1935. 


EMBARGO ON ARMS AND Monitions. President Roosevelt issued proclamation re- 
voking the prohibition of sale in United States of arms and munitions of war to 
Bolivia and Paraguay. Proclamation No. 2147; Press Releases, Nov. 16, 1935. 


CanapDA—UNITED Srates. Secretary Hull for the United States and Prime Minister 
W. L. MacKenzie King for Canada signed trade agreement in Washington. Text 
of official statements of President Roosevelt, Secretary Hull and Prime Minister 
King: Press Releases, Nov. 16, 1935, p. 379. Text of treaty: N. Y. Times, Nov. 18, 
1935, p. 12-14. 

PHILIPPINE INDEPENDENCE. New Constitution came into force, when Manuel 
Quezon was inaugurated first president of Philippine Commonwealth. President 
Roosevelt issued proclamation concerning withdrawal of the United States. 
N. Y. Times, Nov. 15, 1935, p. 1. 


INTERNATIONAL CONVENTIONS 


AGRICULTURAL WORKERS AssocIATIONS. Geneva, Nov. 12, 1921. 


Ratification: Cuba. T. I. B., Sept., 1935, p. 11. 


Aim TraFrric. Warsaw, Oct. 12, 1929. 


Ratification: Australia [and neighboring islands]. 7. J. B., Oct., 1935, p. 12. 


ARGENTINE ANTI-War Pact. Rio de Janeiro, Oct. 10, 1933. 


Adhesion: Salvador. T. I. B., Sept. 1935, p. 2. 


Bits or EXCHANGE AND Promissory Notes. Conflict of laws. Geneva, June 7, 1930. 


Adhesions: Netherland India and Curacao. T. J. B., Aug., 1935, p. 18. 
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Bris oF ExcHANGE AND Promissory Notes. Convention and protocol. Geneva, June 7, 
1930. 
Adhesions: Netherland India and Curacao. T. J. B., Aug., 1935, p. 18. 


Bris or ExcHANGE AND Promissory Nores. Stamp laws. Geneva, June 7, 1930. 
Adhesions: Netherland India and Curacao. T'. J. B., Aug., 1935, p. 18. 


Cxecks. Conflict of Laws on Checks. Geneva, Mar. 19, 1931. 
Adhesions: Netherland India and Curacao. 7’. J. B., Oct., 1935, p. 14. 


Cuecxs. Convention and Protocol. Geneva, Mar. 19, 1931. 
Adhesions: Netherland India and Curacao. 7’. J. B., Oct., 1935, p. 14. 


Cuecxs. Stamp Laws. Geneva, Mar. 19, 1931. 
Adhestons: Netherland India and Curagao. T’. J. B., Oct., 1935, p. 14. 


CuemicaL WarFARE. Geneva, June 17, 1925. 
Ratification deposited: Chile. T.J. B., Aug., 1935, p. 6. 


Coryricut. Berne, Sept. 9, 1886. Revision. Rome, June 2, 1928. 
Adhesions: 
Vatican (City), Aug. 12, 1935. Le Droit d’auteur, Sept. 15, 1935, p. 97. 
Poland. Oct. 21, 1935. Le Droit d’auteur, Nov. 15, 1935, p. 121. 


Customs Tarirrs PuBLIcATION. Brussels, July 5, 1890. 
Adhesion: Australia. 7. J. B., Aug., 1935, p. 17. 


EpucaTIoNnat Fitms. Geneva, Oct. 11, 1933. 
Ratifications deposited: 
Denmark (excluding Greenland). 7. J. B., Aug., 1935, p. 12. 
Austria. T'. J. B., Sept., 1935, p. 8. 
Nicaragua. T. J. B., Oct., 1935, p. 8. 
Latvia. B., Nov., 1935, p. 10. 


EMPLOYMENT OF CHILDREN AT SEA. Genoa, July 9, 1920. 
Ratification: Australia. T. J. B., Aug., 1935, p. 18. 


EMPLOYMENT OF CHILDREN IN AGRICULTURE. Geneva, Nov. 16, 1921. 
Ratification: Cuba. T. I. B., Sept., 1935, p. 11. 


EMPLOYMENT OF CHILDREN IN Non-INDUSTRIAL EMPLOYMENT. Geneva, April 30, 1932. 
Ratification: Netherlands. T.J. B., Aug., 1935, p. 19. 


EMPLOYMENT OF YOUNG PERSONS AS TRIMMERS AND STOKERS. Geneva, Nov. 11, 1921. 
Ratification: Australia. T.J. B., Aug., 1935, p. 18. 


Forty-Hour WEEK CoNVENTION. Geneva, June 4, 1935. 
Text: J. L. O. B., Aug. 15, 1935, p. 71. 


GENERAL Act For Paciric SETTLEMENT. Geneva, Sept. 26, 1928. 
Adhesion deposited: Latvia. 7. I. B., Oct., 1935, p. 1. 


Hacue Convention. No. IV ((2) Asphyxiating Gases). July 29, 1899. 
Adhesion: Ethiopia. T'. I. B., Sept., 1935, p. 4. 


Haavue Convention. No. IV ((3) Expanding Bullets). July 29, 1899. 
Adhesion: Ethiopia. 7’. J. B., Sept., 1935, p. 4. 

Haavue Convention. No. I (Pacific Settlement). Oct. 18, 1907. 
Adhesion: Ethiopia. T. J. B., Sept., 1935, p. 3. 


Haaue Convention. No. III (Opening of Hostilities). Oct. 18, 1907. 
Adhesion: Ethiopia. T. I. B., Sept., 1935, p. 3. 


| 
E 


CHRONICLE OF INTERNATIONAL EVENTS 


Haavue Convention. No. IV (Land Warfare). Oct. 18, 1907. 
Adhesion: Ethiopia. T7. J. B., Sept., 1935, p. 3. 


Haque ConvENTION. No. V (Neutrals in Land Warfare). Oct. 18, 1907. 
Adhesion: Ethiopia. T. J. B., Sept., 1935, p. 3. 


Haaue Convention. No. VI (Enemy Merchant Ships). Oct. 18, 1907. 
Adhesions: 
Ethiopia. 7. J. B., Sept., 1935, p. 3. 
Poland. T. J. B., Aug., 1935, p. 5. 


Haaue Convention. No. VII (Merchant Ships). Oct. 18, 1907. 
Adhestons: 
Ethiopia. T. J. B., Sept., 1935, p. 3. 
Poland. J. B., Aug., 1935, p. 4. 


HaauE ConveEntTIon. No. VIII (Submarine Mines). Oct. 18, 1907. 
Adhesion: Ethiopia. T. J. B., Sept., 1935, p. 3. 


Haque Convention. No. IX (Bombardments). Oct. 18, 1907. 
Adhesions: 
Ethiopia. J. B., Sept., 1935, p. 3. 
Poland. T.J. B., Aug., 1935, p. 6. 


Haque Convention. No. X (Geneva Convention in Maritime War). Oct. 18, 1907. 
Adhesions: 
Ethiopia. 7. J. B., Sept., 1935, p. 3. 
Poland. T. J. B., Aug., 1935, p. 6. 


Haaue ConvENnTION. No. XI (Right of Capture in Naval War). Oct. 18, 1907. 
Adhesions: 
Ethiopia. 7. J. B., Sept., 1935, p. 3. 
Poland. T. J. B., Aug., 1935, p. 6. 


Haque Convention. No. XIII (Neutral Powers in Naval War). Oct. 18, 1907. 
Adhesion: Ethiopia. 7. J. B., Sept., 1935, p. 3. 


Haause Convention. No. XIV (Projectiles and Explosives). Oct. 18, 1907. 
Adhesion: Ethiopia. 7. J. B., Sept., 1935, p. 3. 


Hacuse Peace ConFERENCE. Final Act. The Hague, Oct. 18, 1907. 
Adhesion: Ethiopia. T. J. B., Sept., 1935, p. 3. 


Hours or Work (Coal Mines) ConvENTION. Revised. Geneva, June 4, 1935. 
Text: J. L. O. B., Aug. 15, 1935, p. 62. 


Hours or Work (Glass-Bottle Works). Geneva, June 4, 1935. 
Text: J. L. O. B., Aug. 15, 1935, p. 84. 


Ligutsnips. Lisbon, Oct. 23, 1930. 
Accession: Latvia. T. I. B., Oct., 1935, p. 16. 


Loap Ling Convention. London, July 5, 1930. 
Adhesion: China. T. J. B., Oct., 1935, p. 15. 


MAINTENANCE OF MIGRANTS Pension Ricuts. Geneva, June 4, 1935. 
Text: J. L. O. B., Aug. 15, 1935, p. 74. 


Maritime Morraaces. Brussels, April 10, 1926. 
Ratification deposited: France. T. I. B., Oct., 1935, p. 16. 


MaritmeE Sienazs. Lisbon, Oct. 23, 1930. 
Accession: Latvia. T.I. B., Oct., 1935, p. 16. 
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MEpIcaL ExaMINATION OF YOUNG PERSONS EMPLOYED AT SEA. Geneva, Nov. 10, 1921. 
Ratification: Australia. 7. J. B., Aug., 1935, p. 18. 


MULTILATERAL COMMERCIAL AGREEMENT INCLUDING FavorED-NaTION CLausE. Wash- 
ington, July 15, 1934. 
Ratification deposited: United States. Sept. 12, 1935. 7. J. B., Sept. 1935, p. 10; U.S. 
T. S., No. 898. 
Signature: Colombia. Aug. 15, 1935. 7’. J. B., Aug., 1935, p. 17. 


OxssceNnE Pusuications. Geneva, Sept. 12, 1923. 
Adhesion: U.S.S.R. T.J. B., Aug., 1935, p. 14. 


Pan AMERICAN COMMERCIAL CoMMITTEES. Buenos Aires, June 19, 1935. 
Signatures and teat: T. I. B., Oct., 1935, p. 26. 


Pan AMERICAN SANITARY Copre. Havana, Nov. 14,1924. Additional Protocol, Lima, Oct. 
19, 1927. 
Ratification: Argentina. 7. J. B., Oct., 1935, p. 9. 


Pan AMERICAN Tourist Passports. Buenos Aires, June 19, 1935. 
Text and Declaration of the United States: 7. J. B., Aug., 1935, p. 27. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Optional Clause. Geneva, Dec. 16, 1920. 
Ratification deposited: Greece. July 19, 1935. 7. J. B., Aug., 1935, p. 1. 


PERMANENT Court OF INTERNATIONAL JusTICE. Protocol of Signature. Geneva, Dec. 16, 
1920. 
Adhesion: Argentina. Oct. 21, 1935. B. J. N., Oct. 28, 1935. 


Postat ConvENTION. Cairo, Mar. 20, 1934. 
Ratifications: Argentina and Greece. 7’. J. B., Oct., 1935, p. 17. 


PostaL UNION OF THE AMERICAS AND Spain. Madrid, Nov. 10, 1931. 
Ratification deposited: Salvador. T. J. B., Sept., 1935, p. 12. 


PRISONERS OF War. Geneva, July 27, 1929. 
Ratification: Bolivia. 
Ratification deposited: France. Aug. 21,1935. 7. J. B., Sept., 1935, p. 6. 
Rap1o CoMMUNICATIONS REGULATIONS AND Prorocont. Madrid, Dec. 10, 1932. 
Adhesions deposited: Haiti. 7. J. B., Sept., 1935, p. 12. 
Ratifications: 
Dominican Republic and Hungary. 7’. J. B., Aug., 1935, p. 20. 
Great Britain and dependencies. 7’. J. B., Oct., 1935, p. 17. 
Ratification deposited: U.S.S.R. T. I. B., Sept., 1935, p. 12. 


Rep Cross. Geneva, July 27, 1929. 
Ratifications deposited: Bolivia and France. T. J. B., Sept., 1935, p. 6. 


REGIONAL ARRANGEMENT CONCERNING RADIOTELEPHONE SERVICE ON Surps IN BALTIC SBA. 
Stockholm, May 25, 1935. 
Signatures: Denmark, Estonia, Finland and Germany. T’. J. B., Aug., 1935, p. 21. 


Roericu Pact. Washington, Apr. 15, 1935. 
Ratification deposited: Cuba. T. I. B., Sept., 1935, p. 13. 
Proclamation: United States. Oct. 25,1935. 7. J. B., Oct., 1935, p. 20. 


Sarety at Spa. London, May 31, 1929. 
Accession deposited: Estonia. T. 1]. B., Sept., 1935, p. 9. 


SanITARY CONVENTION FOR AiR Navigation. The Hague, April 12, 1933. 
Ratification deposited: Italy and Turkey. T. J. B., Aug., 1935, p. 14. 
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1. Sarp-Owners LiaBiuity. Brussels, Aug. 25, 1924. 
Ratification: France. T. J. B., Oct., 1935, p. 16. 

sh- Smuaaiinec. Buenos Aires, June 19, 1935. 
Text: T. I. B., Aug., 1935, p. 23. 

a. Sratistics oF Causes oF Deatu. London, June 19, 1934. 


Adhesion: Netherland India, Surinam and Curagao. T. J. B., Oct., 1935, p. 10. 


TELECOMMUNICATIONS CONVENTION. Madrid, Dec. 9, 1932. 
Adhesion deposited: Haiti. T. I. B., Sept., 1935, p. 12. 
Rattfications: 
Dominican Republic. 7. J. B., Aug., 1935, p. 20. 
Great Britain and dependencies. 7. J. B., Oct., 1935, p. 17. 
Ratifications deposited: 
ct. Hungary. T7.J/. B., Aug., 1935, p. 20. 
U.S.S.R. T. I. B., Sept., 1935, p. 12. 


TELEGRAPH REGULATIONS AND Protrocout. Madrid, Dec. 10, 1932. 
Adhesion deposited: Haiti. T. J. B., Sept., 1935, p. 12. 
Ratifications: 
20. Dominican Republic and Hungary. T. J. B., Aug., 1935, p. 20. 
Great Britain and dependencies. 7’. J. B., Oct., 1935, p. 17. 
Ratification deposited: U.S.S.R. T. I. B., Sept., 1935, p. 12. 


TELEPHONE REGULATIONS AND Protrocot. Madrid, Dec. 9, 1932. 
Ratification: Great Britain and dependencies. 7’. J. B., Oct., 1935, p. 17. 


UNDERGROUND Work (Women) ConvEeNnTION. Geneva, June 4, 1935. 
Text: J. L. O. B., Aug. 15, 1935, p. 59. 


UNEMPLOYMENT INDEMNITY IN Case oF Loss oF Sure. Genoa, July 9, 1920. 
Ratification: Australia. 7. J. B., Aug., 1935, p. 18. 


WEEKLY Rest InN INDustry. Geneva, Nov. 17, 1921. 
Ratification: Denmark. T. J. B., Sept., 1935, p. 11. 


WEIGHT OF PACKAGES ON VESSELS. Genoa, June 21, 1929. 
Ratifications: 
France. 7’. J. B., Aug., 1935, p. 18. 
Austria. 7. J. B., Sept., 1935, p. 11. 


Wuatina. Geneva, Sept. 21, 1931. 
Accession: Latvia. T. J. B., Oct., 1935, p. 14. 


Wuite Stave Paris, May 4, 1910. 
Proclamation: Nicaragua. T. J. B., Aug., 1935, p. 15. 


Wuitse Stave Trape. Geneva, Sept. 30, 1921. 
Proclamation: Nicaragua. T7. J]. B., Aug., 1935, p. 15. 


Waite Stave Trape (Women of Full Age). Geneva, Oct. 11, 1933. 
Ratifications deposited: 
Czechoslovak Republic, Hungary and Nicaragua. T. J. B., Aug., 1935, p. 15. 
Netherlands. 7. J. B., Oct., 1935, p. 11. 


WorKMEN’s CoMPENSATION IN AGRICULTURE. Geneva, Nov. 12, 1921. 
Ratification: Cuba. T'. I. B., Sept., 1935, p. 11. 
M. AuicE MatTrHEws 


Vy 
3 


UNITED STATES COURT OF CUSTOMS AND PATENT APPEALS 
April 2, 1984 


Unitrep States v. Domestic Corp. AND Gro. E. WARREN Corp. 
(No. 3727) * 


Tariff Act of 1930, paragraph 1650, places anthracite coal on the free list, but Section 601 
(c) (5) of the Revenue Act of 1932, subject to the provision in Section 601 (a) thereof reading 
“unless treaty provisions of the United States otherwise provide”’, imposes a duty of 10 cents 
per hundred pounds upon such coal, the duty, however, not to be levied upon importations 
from countries with which, during the calendar year preceding the importation, the balance 
of trade in coal was favorable to the United States. ‘‘Most-favored-nation” treaties exist 
between the United States and Germany and between the United States and Great Britain; 
that with Germany being of the “self-executing” or “unconditional” class and that with 
Great Britain being of the “executory” or “non-self-executing” class. The balance of trade 
in coal between the United States and Canada and the United States and Mexico during the 
year 1931 having been favorable to the United States, coal imported from those countries, in 
the year 1932, was admitted duty free (T.D. 45751), but duty was imposed upon coal im- 
ported in 1932 from Germany and Wales, a part of Great Britain, the balance of trade in 
coal with those respective countries being against the United States (T.D. 46102). The 
respective importers filed timely protests claiming the duties so assessed and collected to be 
illegal exactions, by reason of the respective most-favored-nation treaties. The cases were 
consolidated and heard together upon the single record. Held that— 

(a) The Revenue Act of 1932 not only did not, directly or by implication, repeal or abro- 
gate the treaty provisions, but, by use of the phrase “unless treaty provisions . . . otherwise 
provide’’, expressly recognized the same as a part of “the law of the land.” 

(b) Both the statutes and the treaties being parts of the law of the land, they must be 
construed together. 

(c) So construing them the imposition of the duties complained of was in contravention 
of law, in both instances, and the protests were properly sustained by the United States 
Customs Court. 

(d) The balance of trade in coal between the United States and other countries during the 
calendar year 1931 was a condition which had become fixed and unalterable before the pas- 
sage of the Revenue Act of 1932, and the effect of Section 601 (c) (5), had the treaty pro- 
visions been abrogated, would have been the same as if the act “had stated”, quoting the 
words of the Customs Court, “that coal from Germany and Great Britain shall be taxed until 
the balance of trade shifts.”’ 

(e) The treaties take no account of balance of trade conditions, and the principle of avoid- 
ing discrimination and assuring equality of opportunity, inherent in the ‘most-favored- 
nation” treaties, is violated by according different treatments to importations from different 
countries, where such treatments are based upon an unalterable condition, such as that here 
existing. 

(f) Legislative history of Section 601 (c) (5) reviewed, in view of the contention that it 
was the purpose of the phrase “unless treaty provisions of the United States otherwise pro- 
vide’’ only to preserve the Cuban Reciprocity Treaty, and the contention held not well taken. 

(g) The distinctions between the respective treaties are not of consequence, so far as the 
issues here involved are concerned, and the coal is admissible duty free under either treaty. 


* Treasury Decisions, Vol. 65, No. 16 (T.D. 47010); 71 Fed. (2), 424. 
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(h) As the issues were presented it was deemed unnecessary to pass upon the applicability 
of the doctrine announced in the Five Per Cent Discount cases, 243 U.S. 97, but assuming 
without deciding that same is applicable, the conclusion would be the same. 


AppEAL from United States Customs Court, T.D. 46455 f 


GaRRETT, Judge, delivered the opinion of the court: 

Appeals are here brought before us from two judgments of the United 
States Customs Court, sustaining protests made by Domestic Fuel Corp. 
and George E. Warren Corp., respectively, against the assessment and col- 
lection by collectors of customs of taxes or duties on certain importations of 
anthracite coal, made in the year 1932, from Germany and from Wales, a 
part of the United Kingdom of Great Britain and Ireland, respectively. 

By agreement of counsel, with the approval of the court, a consolidated 
record was prepared for the appeals and the cases were briefed and orally 
argued together. The trial court disposed of both cases in a single opinion, 
rendering separate judgments, and that course will be followed by us. 

By paragraph 1650 of the Tariff Act of 1930 coal is placed on the free list, 
with, however, a countervailing duty proviso not here involved.! 

The Revenue Act of 1932 provides in the main for internal taxes as dis- 
tinguished from duties on imports, but Title IV thereof, which provides for 
certain ‘‘Manufacturers’ excise taxes,” carries also provision for the imposi- 
tion and collection, by collectors of customs, of taxes, or duties on quite a 
number of specifically designated articles, upon their importation, the tax to 
be imposed, as set forth in the act, “unless treaty provisions of the United 
States otherwise provide.” 

Among the articles so designated is coal, such as that here involved, the 
tax to be levied thereon at the rate of 10 cents per 100 pounds, but the coal 
paragraph has a provision, not appearing in any of the other tariff paragraphs, 
the meaning of which is that the tax provided shall not be imposed upon coal 
and other fuel materials named in the paragraph, imported from countries 
with which, during the calendar year preceding the importation, the balance 
of trade in such coal and other fuel materials was favorable to the United 
States.? 


t Treasury Decisions, Vol. 63, No. 24. 

1 The paragraph which appears in ‘Title [I—Free List’’ of the Tariff Act of 1930 reads: 

“Par. 1650. Coal, anthracite, semianthracite, bituminous, semibituminous, culm, slack, 
and shale; coke, compositions used for fuel in which coal or coal dust is the component 
material of chief value, whether in briquets or other form: Provided, That if any country, de- 
pendency, province, or other subdivision of government imposes a duty on any article speci- 
fied in this paragraph, when imported from the United States, an equal duty shall be 
imposed upon such article coming into the United States from such country, dependency, 
province, or other subdivision of government.”’ 

* Sec. 601. Excise Taxes oN CERTAIN ARTICLES. 

(a) In addition to any other tax or duty imposed by law, there shall be imposed a tax as 
provided in subsection (c) on every article imported into the United States unless treaty 
Provisions of the United States otherwise provide. 
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It is agreed that during the calendar year 1931 the balance of trade in 
anthracite coal between the United States and Mexico and between the 
United States and Canada was favorable to the United States, and that, 
during the calendar year 1932, under instructions of the Treasury Depart- 
ment, anthracite coal imported into the United States from both Mexico and 
Canada was admitted without the levying of tax or duty thereon. 

It is further agreed that during the calendar year 1931, the balance of 
trade in coal, such as that involved, between the United States and Ger- 
many, and between the United States and the United Kingdom of Great 
Britain and Ireland was against the United States. 

The effective date of Section 601 of the Revenue Act of 1932 was 15 days 
after June 6, 1932, the date of its approval by the President of the United 
States, and T.D. 45751, instructing collectors of customs to admit coal from 
Mexico and Canada (these countries being specifically named) tax free, was 
issued June 20, 1932.3 

From T.D. 46102, hereinafter alluded to, we learn that on July 26, 1932, 
“the Bureau of Customs advised an inquirer that coke from Great Britain, 
Belgium, or Germany, imported into the United States during 1932 after the 
effective date of the revenue act would be subject to the import tax provided 
for in the said act.’”’ It does not appear from the record who the inquirer 
was, but it does seem to have become the administrative practice thereafter 
for collectors to assess and collect duties upon coal coming from those coun- 
tries, which practice was followed in the instant cases. 


(b) The tax imposed under subsection (a) shall be levied, assessed, collected, and paid in 
the same manner as a duty imposed by the Tariff Act of 1930, and shall be treated for the 
purposes of all provisions of law relating to the customs revenue as a duty imposed by such 
Act, except that— 


(c) There is hereby imposed upon the following articles sold in the United States by the 
manufacturer or producer, or imported into the United States, a tax at the rates hereinafter 
set forth, to be paid by the manufacturer, producer, or importer: 


(5) Coal of all sizes, grades, and classifications (except culm and duff), coke manu- 
factured therefrom; and coal or coke briquettes, 10 cents per 100 pounds. The tax on 
the articles described in this paragraph shall apply only with respect to the importation 
of such articles, and shall not be imposed upon any such article if during the preceding 
calendar year the exports of the articles described in this paragraph from the United 
States to the country from which such article is imported have been greater in quantity 
than the imports into the United States from such country of the articles described in 
this paragraph. 


’ The pertinent portion of T.D. 45751 reads as follows: 

‘‘ As the total exports of coal, coke, and briquettes described in Section 601 (c) (5) from the 
United States to Canada exceeded the total imports of the same commodities from that 
country to the United States during the calendar year 1931, and the total exports of such 
commodities from the United States to Mexico exceeded the total imports from that country 
during the same period, no tax shall be collected during the calendar year 1932 on such 
articles imported into the United States from Canada or Mexico.” 
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The record before us does disclose that, under date of July 26, 1932, the 
Assistant Secretary of State of the United States addressed a communication 
to the Secretary of the Treasury on the subject of the applicability of the tax 
on coal, provided in the Revenue Act of 1932, to importations from Germany 
and Great Britain in view of the provisions of the “most-favored-nation”’ 
clauses in the commercial treaties existing between the United States and 
those countries, taken in connection with the clause, ‘‘unless treaty pro- 
visions of the United States otherwise provide” contained in the act. 

To this communication the Secretary of the Treasury responded by letter, 
dated November 14, 1932, and expressed the opinion that ‘‘so long as coal 
from Canada or any other country is exempt from the tax prescribed in 
Section 601 (c) (5) of the Revenue Act, coal from Great Britain or Germany 
is entitled to similar treatment when imported into this country.” 

On November 19, 1932, T.D. 45991 was formally issued, paragraph 6 of 
which instructed collectors of customs, according to the views expressed in 
the said letter of the Secretary of the Treasury.‘ 

Subsequently, on January 9, 1933, there was issued T.D. 46102, which re- 
voked T.D. 45991-6, and directed the assessment of the tax upon coal, coke, 
and other fuels imported “from countries to which the exports from the 
United States did not exceed the imports therefrom of such fuels during the 
calendar year preceding the date of importation.” § 

4 Paragraph 6 of T.D. 45991 reads: 

““(6) Revenue act of 1932—Coal.—In view of the provisions in the treaties between the 
United States, and Great Britain and Germany, respectively, and of the express provision 
made by the Congress in Section 601 (a) of the revenue act of 1932 for an exception from the 
application of the taxes thereby imposed in cases where treaty provisions of the United 
States otherwise provide, held that, so long as coal from Canada or any other country is 
exempt from the tax prescribed in Section 601 (c) (5) of the revenue act, coal from Great 


Britain or Germany is entitled to similar treatment when imported into this country. Bu- 
reau letter dated November 14, 1932. (110409.)”’ 


5 (T.D. 46102) 
TREASURY DEPARTMENT, January 9, 1933. 


To Collectors of Customs and Others Concerned: 

Reference is made to T.D. 45991-6, an abstract of a department ruling of November 14, 
1932, that, by reason of the most-favored-nation treaties between the United States and 
Great Britain and Germany, respectively, and the terms of Section 601 (a) of the Revenue 
Act of 1932, coal imported from the two countries last named is not subject to the import 
tax provided for in Section 601 (c) (5) of the Revenue Act, so long as coal from Canada or 
other countries is admitted free of such tax. 

The department held in T.D. 45751 of June 20, 1932, that coal, coke, and briquets im- 
ported from Canada during the year 1932 would not be subject to the import tax, and in a 
letter of July 26, 1932, the Bureau of Customs advised an inquirer that coke from Great 
Britain, Belgium, or Germany, imported into the United States during 1932 after the effec- 
tive date of the revenue act would be subject to the import tax provided for in the said act. 
In determining the taxable status of the fuels in each of these instances consideration was 
given only to the balance of trade in such fuels between the United States and each of the 
other countries. 
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The importations here at issue seem to have been entered and liquidated 
prior to the date of the letter of the Secretary of the Treasury above alluded 
to, and, as of course, prior to T.D. 45991-6, supra, based upon said letter. 

Timely protests were filed by the importers in both of the cases before us. 
These protests, as finally amended, of necessity differ in certain particulars, 
but the essential contention of each protest is that the levying of the tax is 
in contravention or violation of the most-favored-nation clauses of treaties 
existing respectively between the United States and Germany ‘and the 


In a letter addressed to the President on December 27, 1932, the Attorney General ex- 
pressed his opinion that the ruling of November 14 above mentioned reversed adversely to 
the United States the prior rulings of the department mentioned in the preceding paragraph, 
which he viewed as giving a construction to so much of Section 601 of the Revenue Act of 
1932 as relates to the import tax provided for certain kinds of coal, coke, and briquets. 

Inasmuch as the department’s ruling of November 14 was made without the concurrence 
of the Attorney General, that officer holds that it is contrary to the provisions of Section 502 
(b) of the Tariff Act of 1930 and inoperative. He states further that in his opinion the 
question involved in the ruling is one which is bound to become immediately the subject of 
judicial inquiry, regardless of what opinion he might render with respect to it, and he there- 
fore holds that it is not proper for him to express any opinion as to the effect of treaty pro- 
visions on the taxable status of the imported fuels, and that the tax should continue to be 
assessed in order that this question may be judicially determined on protest and litigation by 
the importers. 

In view of the foregoing opinion of the Attorney General, T.D. 459916 is hereby revoked. 
Collectors of customs shall accordingly proceed with the assessment of the import tax of 10 
cents per 100 pounds on ali entries covering importations after June 20, 1932, of coal of all 
sizes, grades, and classifications (except culm and duff), coke manufactured therefrom, or 
coal or coke briquets from countries to which the exports from the United States did not 
exceed the imports therefrom of such fuels during the calendar year preceding the date of 
importation. Importers dissatisfied with such assessment of duty may avail themselves of 
their statutory right of protest, as provided in Section 514 of the Tariff Act. The Attorney 
General states that his department will offer every facility to the importers to enable them to 
obtain a speedy judicial decision of the questions involved. 

(110409.) OapeEN L. MILLs, 
Secretary of the Treasury. 


6 The treaty with Germany (vide 44 Stat. 2132, 2137) was proclaimed October 14, 1925. 
The portions of same here pertinent are found in Article VII thereof, reading: 


“Each of the high contracting parties binds itself unconditionally to impose no higher or 
other duties or conditions and no prohibition on the importation of any article, the growth, 
produce, or manufacture, of the territories of the other than are or shall be imposed on the 
importation of any like article, the growth, produce, or manufacture of any other foreign 
country. 


“Any advantage of whatsoever kind which either high contracting party may extend to 
any article, the growth, produce, or manufacture of any other foreign country shall simul- 
taneously and unconditionally, without request and without compensation, be extended to 
the like article the growth, produce, or manufacture of the other high contracting party. 


i, 
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United States and Great Britain,’ which treaties are claimed not to have 
been repealed, abrogated, or modified, but to have been explicitly recognized 
by the heretofore quoted clause of Section 601 (a), “unless treaty provisions 
of the United States otherwise provide.”’ 

As we view the issues before us there is no occasion here for an elaborate or 
detailed consideration and discussion of the place of treaties in the law of the 
land. Neither is there any requirement of elaborate or detailed discussion 
of the power of Congress to supersede treaties by legislation enacted subse- 
quent to the ratification and promulgation of such treaties. Article 6 of the 
Constitution declares “. . . all treaties made, or which shall be made, under 
the authority of the United States, shall be the supreme law of the land’’, 
and the courts have had frequent occasion to construe and apply the pro- 
vision thus made. The general principle is so well established as to require 
no citations, other than those hereinafter named relating to specific phases of 
the controversies before us. The same may be said of the general principle 
relative to the abrogation or repeal of treaties by subsequent legislation. 
“Where a treaty and an act of Congress are in conflict, the latest in date must 
prevail”, is a well-established and often-declared rule. United States v. 
Lee Yen Tai, 185 U.S. 213, and cases therein cited. 

Appellees, however, do not here question the power or authority of Con- 
gress to supersede treaties. Their contention proceeds, in effect, upon the 
theory that Congress has not abrogated the treaties here involved and that, 
by the provisions of the treaties—they being substantive law—coal from 


“With respect to the amount and collection of duties on imports and exports of every kind, 
each of the two high contracting parties binds itself to give to the nationals, vessels and goods 
of the other the advantage of every favor, privilege or immunity which it shall have accorded 
to the nationals, vessels and goods of a third State, and regardless of whether such favored 
State shall have been accorded such treatment gratuitously or in return for reciprocal com- 
pensatory treatment. Every such favor, privilege, or immunity which shall hereafter be 
granted the nationals, vessels or goods of a third State shall simultaneously and uncondi- 
tionally, without request and without compensation, be extended to the other high contract- 
ing party, for the benefit of itself, its nationals and vessels.”’ 

7 The treaty with Great Britain (vide 8 Stat. 228, 7 Fed. Stat. Ann. 525) was proclaimed 
December 22, 1815. The portion of same here pertinent is found in Article II, reading: 

“Art. 2. No higher or other duties shall be imposed on the importation into the United 
States of any articles, the growth, produce, or manufacture, of his Britannick majesty’s ter- 
ritories in Europe, and no higher or other duties shall be imposed on the importation into the 
territories of his Britannick majesty in Europe of any articles, the growth, produce, or manu- 
facture, of the United States, than are or shall be payable on the like articles being the 
growth, produce, or manufacture, of any other foreign country; nor shall any higher or other 
duties or charges be imposed in either of the two countries, on the exportation of any articles 
to the United States, or to his Britannick majesty’s territories in Europe, respectively, than 
such as are payable on the exportation of the like articles to any other foreign country; nor 
shall any prohibition be imposed on the exportation or importation of any articles, the 
growth, produce, or manufacture, of the United States, or of his Britannick majesty’s terri- 
tories in Europe, to or from the said territories of his Britannick majesty in Europe, or to or 
from the said United States, which shall not equally extend to all other nations.” 
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Germany and England, imported in 1932, was entitled to the same treatment 
relative to taxation as coal, imported that year, from Canada and Mexico. 

In brief, appellees do not bring the law itself in question except as to its 
construction. Their protests are leveled at administrative acts of the re- 
spective collectors of customs as being in contravention of the law, when 
such law is properly construed and applied. 

The issue being thus limited, we deem it entirely proper to refrain from 
any discussion of a number of incidental or collateral questions suggested by 
some of the briefs filed in the case, interesting as those questions may be. 

It is contended on behalf of appellant that the taxes levied are not, in a 
legal sense, discriminatory, and that their levy does not contravene the most- 
favored-nation clauses of the treaties. 

The expression ‘‘in a legal sense’, used immediately above, is our own, it 
being our interpretation of the meaning of this portion of appellant’s argu- 
ment. 

We are wholly unable to conclude that there was not, so far as the involved 
importations were concerned, discrimination in fact. 

Coal from Canada and Mexico was admitted duty free in 1932 because in 
the calendar year 1931, which was a passed period at the time of the enact- 
ment of the Revenue Act of 1932, the balance of trade in coal between the 
United States and those respective countries was favorable to the United 
States. In that same year of 1932 the coal here at issue was taxed because 
the balance of trade in coal with Germany and Great Britain was, in 1931, 
adverse to the United States. 

The respective treatments accorded the importations from Mexico and 
Canada, upon the one hand, and Germany and Great Britain upon the 
other, resulted solely from the application of a commercial criterion—bal- 
ance of trade—fixed in the paragraph. That trade condition had become 
history before the Revenue Act of 1932 had become law. It was impossible 
for any one of the nations involved to alter a fact or condition of that nature, 
and the trial court has well expressed the situation in its statement that— 


. . . the effect is the same as though it [the Revenue Act of 1932] had stated that coal from 
Germany and Great Britain shall be taxed until the balance of trade shifts. 


This fact, as a fact, is inescapable, but this does not necessarily determine, 
without more, the matter of discrimination in a legal sense. 

To determine that question we must look, first, to the treaties themselves, 
assuming, for the time being, that they have not been abrogated or super- 
seded, and, second, to the statute. 

Obviously, there is nothing in the text of the most-favored-nation clauses 
of either treaty which relates to or considers balance of trade conditions be- 
tween the United States and other countries. From the texts themselves, 
therefore, we derive no suggestion that such condition was within the con- 
templation of the high contracting parties as an element which might affect 
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the tariff duties levied by such parties, with results of the nature of those 
here before us. 

It is, however, argued on behalf of appellant that if the words of the 
statute are given their ordinary and obvious meanings, British and German 
coal are clearly taxable. The gist of appellant’s argument upon this point 
seems to be expressed in the following excerpt from the brief: 


Appellee necessarily contends that the British and German treaties are violated, not by 
the tax on coal, but by the provision that the tax shall not be collected if trade balances are 
favorable to the United States. Even assuming that this exemption from the tax has the 
effect of violating the British or German treaty, this does not affect the interpretation of the 
statute. The statute says that the taz is not to be collected if treaties otherwise provide; it 
does not say that the exemption from the tax shall not be applied if treaties otherwise provide. 
Assuming that the provision concerning the exemption from the tax, as well as the tax itself, 
is subject to the restriction, “unless treaty provisions of the United States otherwise pro- 
vide”, this might deny the benefit of such exemption to Canada and Mexico but could not 
avail to remove the duty from British and German coal. (Italics quoted.) 


We are unable to agree to the soundness of the foregoing contention, nor 
do we understand that appellees acquiesce in the statement of their position 
made therein. Indeed, they expressly reject it. If we comprehend aright, 
the implication in the latter portion of the statement is to the effect that the 
phrase “unless treaty provisions of the United States otherwise provide” 
might have rendered it legal to assess duties upon coal imported in 1932 from 
Mexico and Canada. In this implication we cannot acquiesce. 

The statute itself is very plain in providing that the tax shall not be levied 
upon coal imported from countries with which the balance of trade was favor- 
able to the United States during the calendar year preceding the importa- 
tion. There is no ambiguity in the language respecting this. Mexico and 
Canada were in this exempted class, and certainly we have no treaties with 
these countries which render coal coming therefrom taxable, despite the 
statute expressly exempting it. 

Had the administrative officials levied duties upon coal coming, in 1932, 
from Mexico and Canada, and proper protests had been filed by the im- 
porters, it is not seen how such duties could have been sustained upon the 
theory that most-favored-nation clauses in treaties with other countries re- 
quired such levy in order to avoid a breach of such treaties. 

It is further argued on behalf of appellant that the duties provided under 
Section 601 (c) (5) are based on a class or group principle of long standing 
and that such duties are not discriminatory, because: 


1. Coal from a class or group of nations having a favorable trade balance in coal is dutiable. 


2. Coal from a class or group of nations having an unfavorable trade balance in coal is not 
dutiable. 


The trial court correctly states the principle that— 


It is a general rule of law that a taxing statute which operates uniformly upon any class or 
group is not discriminatory. 
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But, as that court subsequently points out, in effect, this general rule 
must be tested in regard to its applicability here by the treaty provisions 
themselves. Unless the treaties were abrogated or modified the courts must 
consider their language as well as the language of the statute, and must con- 
strue the two—both being the law of the land—together. 

It seems to us that the statement of facts 1 and 2 quoted, supra, from the 
brief in behalf of appellant, itself refutes the argument of nondiscrimination 
based upon those facts. 

The brief on behalf of appellant quotes, as does the opinion of the trial 
court, from a report of a committee of experts of the League of Nations, an 
excerpt from a part stated to have been prepared by Honorable George W. 
Wickersham, former Attorney General of the United States, and a recognized 
authority upon international law, as follows: 


The rule of uniformity is an abstraction or generalization from the rule announcing the 
purpose of the most-favored-nation clause. The most-favored-nation clause is to be con- 
sidered as an entity, according to this rule, and its purpose is to prevent discrimination. If 
there is no discrimination, there is no violation of the rule. If the provision applies equally 
to all nations, there is no discrimination. Therefore, if the terms of the provision complained 
of are applicable to all nations equally, there is no violation of the clause, even though it is 
certain that only a few nations will be able to meet the requirements. In other words, it is 
similar to the American contention that the clause secures equality of opportunity, and not 
equality of treatment. (Amer. Jour. Int. Law, Spec. Supp., Vol. 22, 1928, p. 146.) 


The appellant insists, contrary to the construction of the foregoing by the 
trial court, that appellant’s position here is in harmony therewith. 

It does not so appear tous. How can it be said that a provision according 
different treatments to importations of coal, based upon a condition incapable 
of being altered, “applies equally to all nations’’, or ‘‘secures equality of 
opportunity’’? 

There are cited, in briefs filed in support of the contentions for appellant 
respecting the discrimination phase of the pending controversies, a number 
of cases decided by this court wherein questions relating to countervailing 
duties were involved, Sonneborn Sons v. United States, 1 Ct. Cust. Appls. 
443, T.D. 31504; United States v. Franklin Sugar Refining Co., 2 Ct. Cust. 
Appls. 116, T.D. 31659; Sonneborn’s Sons v. United States, 3 Ct. Cust. Appls. 
54, T.D. 32348; Nicholas & Co. et al. v. United States, Shaw & Co. et al. 
v. United States, 7 Ct. Cust. Appls. 97, T.D. 36426; Balfour, Guthrie & Co. 
v. United States, 11 Ct. Cust. Appls. 266, T.D. 39081. 

Also there are cited decisions of the Supreme Court of the United States 
respecting certain phases of our internal tax laws. Brushaber v. Union 
Pacific Railroad Co., 240 U.S. 1; Scholey v. Rew, 90 U.S. 331; Knowlton 
v. Moore, 178 U.S. 41, and others. 

We do not find in these cases, nor in cases such as Bartram v. Robertson, 
122 U.S. 116; Whitney v. Robertson, 124 U.S. 190; Kelly v. Hedden, 124 
U.S. 196, and others, relating to issues arising out of reciprocity treaties, 
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any principle which seems apposite upon the discriminatory phases of the 
instant cases. 

Instances are cited in the briefs and in the opinion of the United States 
Customs Court, where questions, mostly dealt with through diplomatic 
channels, have arisen in the past under the most-favored-nation clauses of 
different treaties. We do not deem it important to say more upon these 
than was well said in the trial court’s opinion. No question directly analogous 
to the instant one was involved in any of those cases. 

It is our opinion that the duty assessments here complained of were in 
conflict with the respective treaty provisions involved and that, unless the 
Revenue Act of 1932 repealed such treaty provisions, the collection of such 
duties was an illegal exaction. There is a distinction between the German 
and British treaties to which allusion later will be made. 

This brings us to the question: Did the Revenue Act of 1932 abrogate, 
modify, or repeal the treaties here invoked? 

The making of treaties is a function with which the courts have no official 
concern, that being an exercise of political power committed to the executive 
branch of the Government acting in coéperation with the legislative branch 
to the extent defined and required in the Constitution. The concern of 
courts respecting them involves, as of course, questions as to their existence 
and, if they do exist, questions affecting their construction as the law of the 
land. Foster v. Neilson, 27 U.S. (2 Pet.) 253; American Express Co. et al. 
v. United States, 4 Ct. Cust. Appls. 146, T.D. 33434. 

In Wood v. United States, 41 U.S. (16 Pet.) 341, 362, Mr. Justice Story, 
speaking for the Supreme Court of the United States upon a question of the 
repeal of a statute (not in any way involving a treaty) by implication, said: 
. . . there must be a positive repugnancy between the provisions cf the new law, and those 
of the old; and even then, the old law is repealed by implication, only pro tanto to the extent 
of the repugnancy. 

That repeal by implication of any statute is not favored has been a rule 
uniformly announced and followed by the Supreme Court of the United 
States in cases involving such issue throughout its entire history. Harford 
v. United States, 12 U.S. (8 Cranch) 109; State v. Stoll, 84 U.S. (17 Wall.) 
425, 430; Arthur v. Homer, 96 U.S. 137, 140; Ex Parte Crow Dog, 109 U.S. 
556, 570. 

The courts, too, have uniformly intimated an even stronger disposition to 
apply this rule in cases where treaties are involved. Thus in Chew Heong 
v. United States, 112 U.S. 536, 540, it was said: 

. . . Aside from the duty imposed by the Constitution to respect treaty stipulations when 
they become the subject of judicial proceedings, the court cannot be unmindful of the fact, 
that the honor of the Government and people of the United States is involved in every in- 
quiry whether rights secured by such stipulations shall be recognized and protected. And 
it would be wanting in proper respect for the intelligence and patriotism of a coordinate de- 


partment of the government were it to doubt, for a moment, that these considerations were 
present in the minds of its members when the legislation in question was enacted. 
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The foregoing announcement is in accord with the traditional spirit of the 

courts of the United States relating to scrupulous respect for treaty obliga- 
tions. Honorable Charles Warren, in his noted work, The Supreme Court in 
United States History (Vol. 1, p. 782), referring to the case of United States 
v. Arredondo, 31 U.S. (6 Pet.) 691, decided in 1832, says: 
Few decisions of the Court at this period had a more permanent effect upon the history of 
the country; for in this case the Court established the public land policy of the Government 
on the basis of the most scrupulous respect for treaties, preferring to preserve the honor, 
rather than the property of the government, and to run the risk of confirming possibly fraud- 
ulent claims rather than to impair the reputation of the Government with foreign nations. 
In a superb opinion by Judge Baldwin, the Court had laid down the broad principle that, if a 
grant was made by a public official purporting to be in accordance with the laws of the sov- 
ereign power for which he was acting, there was a legal presumption that it was a valid official 
act, and that the burden rested on the United States to prove lack of authority. . . . These 
doctrines were again emphasized by Marshall in the Clarke Case [U.S. v. Clarke, 33 U.S. (9 
Pet.) 436] in 1834. 

In the light of this spirit, evidenced by the Supreme Court throughout our 
entire life as a nation, and without quoting further authorities, let the statute 
here at issue be examined. 

The statute itself is not mute. In its first paragraph it declares “‘. . . there 
shall be imposed a tax . . . unless treaty provisions of the United States 
otherwise provide.” 

It would be difficult, in our opinion, to select language less ambiguous in 
its terms than that quoted to express intent on the part of Congress to recog- 
nize and continue treaty obligations. Not only is there no express repeal; 
there is an express reservation by a clearly stated limitation running to the 
entire section which is wholly inconsistent with the idea of repeal even by 
implication. 

It is, however, insisted on behalf of appellant that an examination of the 
legislative history of the section is proper in arriving at its correct construc- 
tion, and hereunder it is urged that such history is conclusive of the fact 
that the phrase relative to treaty obligations was intended to preserve only 
the integrity of what is commonly referred to as the Cuban Reciprocity 
Treaty. 

While, in the absence of ambiguity in the statute itself, we should hesitate 
long to declare the trial court in error for failing to consider that history 
further than it did, we nevertheless have investigated it from the official 
sources available, and, in our opinion, it tends to refute rather than to sus- 
tain the contention made on behalf of appellant. 

The pertinent official history may be summarized as follows: 

The bill, H.R. 10236, which became the Revenue Act of 1932, as reported 
to the House of Representatives by that body’s Committee on Ways and 
Means, although carrying provision for taxes to be collected upon importa- 
tions of certain other articles, had no provision therein for a tax on coal. 
The provision for that was adopted as an amendment to the bill while the 
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House was considering same, and appeared in the measure as it there passed 
in the following language: 


Sec. 601. Excisr Taxes ON CERTAIN ARTICLES. 


(c) (5) That an excise tax shall be levied, collected, and paid upon the hereinafter de- 
scribed articles when imported from any foreign country into the United States, upon coal 
(anthracite or bituminous), coke, or coal or coke briquettes, 10 cents per one hundred 
pounds. 

It also appears that said bill as reported to, and passed by, the House of 
Representatives, not only did not carry the language, ‘‘unless treaty provi- 
sions of the United States otherwise provide’’, which appears in paragraph 
(a) supra, but carried as subparagraph (5) of paragraph (b) of Section 601, 
the following provision, relating back to paragraph (a) and forward to para- 
graph (c), v7z.: 

(5) such tax shall be imposed in full notwithstanding any provision of law or treaty grant- 
ing exemption from or reduction of duties to products of any possession of the United States 
or of any country. 

The report of the Committee on Ways and Means accompanying the bill 
to the House of Representatives and explaining its purposes, alluding to the 
immediate foregoing language, stated it to be the intention— 

... that treaties, such as the Cuban Reciprocity Treaty, and provisions of law exempting 
products of the various insular possessions from duty shall not be applicable with respect to 
the tax. 

It will be borne in mind that at the time the foregoing report was made 
there was no provision in the bill for the tax on coal subsequently placed 
therein by amendment, as has been related. 

In the form passed by the House, as above described, the bill was trans- 
mitted to the Senate and referred by the latter body to its Committee on 
Finance. 

As reported from that Committee to the Senate, it was proposed to amend 
section 601 in numerous particulars, the proposals pertinent here being, (1) 
to insert in paragraph (a) the clause “‘unless treaty provisions of the United 
States otherwise provide”’; (2) to strike from subparagraph (5) of paragraph 
(b), as quoted, supra, the phrase “or treaty” and “or of any other country”’, 
and (3) to make subparagraph (5) of paragraph (ce), respecting coal, read as 
it does read in the law quoted, supra. 

The report of the Committee on Finance, accompanying the bill to the 
Senate, among other things, said: 

Section 601 imposes taxes on the importation of certain articles. In order that the im- 
position of these taxes shall not operate as an abrogation of the Cuban Reciprocity Treaty, 


subsections (a) and (b) (5) are amended so that the taxes shall be subject to the exemption 
from duty or to the preferential rate granted Cuban products. 


The several amendments that have been so recited were adopted by the 
Senate, and were agreed to in the conference held by representatives of the 
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two bodies for the purpose of composing differences, and, finally, by the 
House of Representatives. 

The conference report, explaining the adjustments and agreements made 
by the conferees, said, upon the matter of the language relating to treaties: 
This [Senate] amendment [130] makes the imposition of the tax on imported articles subject 
to any exemptions from duty or preferential rates provided by treaties of the United States 
insofar as the treaties are applicable; and the House recedes. 

By the latter expression, ‘‘and the House recedes’’, was meant that the 
conferees on the part of the House had agreed that the House should recede 
from its original disagreement to the amendment. 

The contention on behalf of appellant as to it being the intent of Congress, 
by inserting the treaty-provisions phrase of paragraph (a), to preserve only 
the obligations of the Cuban Treaty is based solely upon the statement con- 
tained in the report of the Senate Committee on Finance, which did, in terms, 
limit the statement of its (the Committee’s) purpose to that instrument. 

Concededly, however, the language of the act itself is, in its terms, broader 
than the committee statement. In this connection it seems appropriate 
to take notice of the fact that our reciprocity treaty with Cuba is the only 
treaty of that nature existing between the United States and any foreign 
country, and it has been the uniform practice of the Congress in all tariff 
measures passed since the ratification of that treaty to recognize it in express 
language and by specific sections of the several acts. 

Thus, Section 316 of the Tariff Act of 1930 reads: 

Nothing in this Act shall be construed to abrogate or in any manner impair or affect the 
provisions of the treaty of commercial reciprocity concluded between the United States and 
the Republic of Cuba on December 11, 1902, or the provisions of the Act of December 17, 
1903, chapter 1. 

This follows, substantially, the formula used in the Tariff Acts of 1909, 
1913, and 1922, respectively, but no such provision is found in the Revenue 
Act of 1932. 

Assuming, without holding, that resort to the legislative history is neces- 
sary to determine the legislative intent, and that the committee reports, as 
a part of that history, should be examined, it would certainly seem that the 
interpretive expressions of the reports of the conferees which went before 
both legislative branches should be of greater weight than the report of one 
committee to one branch. 

There is but one reciprocity treaty with Cuba, but the statement explain- 
ing the conference report, supra, refers not to ‘‘a treaty”’ but to “‘treatzes.”’ 

Furthermore, we find a statement of the conferees respecting Senate 
Amendment No. 132, which struck from the bill, as it passed the House, 
the language: 


. such tax shall be imposed in full notwithstanding any provision of law or treaty grant- 
ing exemption from or reduction of duties to products of any possession of the United States 
or of any country. 
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Of this amendment the statement of the conferees says: 


. . « The House bill provided for the imposition in full of the tax upon imported articles not- 
withstanding any provision of law or treaty granting exemption from or reduction of duty to 
products of any possession of the United States or of any country. The Senate amendment 
makes this provision inapplicable in the case of imported oil, coal, lumber, and copper, and 
provides that in the case of these articles Puerto Rico shall be treated as a part of the United 
States. The effect is to provide that the imposition of tax on the importation of these ar- 
ticles, with respect to which no corresponding tax on domestic sales is imposed, will be on the 
same basis with respect to the possessions as regular customs duty. The amendment also 
eliminates the references to treaties and to foreign countries, in accordance with the action 
on amendment No. 130. The House recedes. 


The remaining question to be considered grows out of the character of the 
respective treaties themselves. The phraseology of the two differs in re- 
spects which, under some circumstances, may be, or become, quite material. 
The question is, Are the differences material here? 

The treaty with Great Britain belongs to that class of treaties which are 
called “‘conditional most-favored-nation treaties’’, while that with Germany 
is unconditional. 

The latter recites: 

Any advantage of whatsoever kind which either high contracting party may extend to any 
article, the growth, produce, or manufacture of any other foreign country shall simultane- 
ously and unconditionally, without request and without compensation, be extended to the 
like article the growth, produce or manufacture of the other high contracting party. 

The treaty with Great Britain contains no such ‘‘unconditionally” or 
“without request and without compensation”’ provisions, and it is insisted 
on behalf of appellant that, even if it be found that the coal imported from 
Germany is entitled to free entry, the coal from Great Britain is not. 

In other words, it is insisted that, although the treaty with Germany may 
be self-executing, the treaty with Great Britain is an executory contract 
which requires affirmative legislation by Congress to render it effective. 

In its opinion the trial court discussed this question quite fully, citing 
and quoting from various historical authorities and judicial decisions, in- 
cluding American Express Co. v. United States, supra, and concluded: 

The terms of the British treaty are generally in accord with those of the Austria-Hun- 
garian treaty cited at page 159 of the American Express Co. case, supra, except that the 
British treaty does not contain the paragraph to the effect that any particular favor granted 
to any other nation in navigation or commerce shall immediately become common to the 
other party. In that case the Government conceded that the position of each of the nations 
whose products were involved therein was equal to that of the one having the most advan- 
tageous treaty (p. 159). 

We think that situation obtains here, that is, inasmuch as we have held the products of 
Germany should be favored it must follow, as a matter of course, that the products of Great 
Britain should have similar treatment when imported into this country. 

It would thus seem that the trial court associated the British Treaty of 
1815 with the German Treaty of 1925, and held the former effective in these 
cases by reason of the latter being held effective. 
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While we agree with the general conclusion reached by the trial court, 
we do not place our decision as to the importation from Wales upon the 
ground adopted by that tribunal, but take the view that each case may be 
properly determined without reference to the other. 

It is our opinion that the Revenue Act of 1932 intended to, and did, take 
cognizance of the most-favored-nation clauses of all treaties to which the 
United States were then a party. 

The British treaty carries the clear provision: 


No higher or other duties shall be imposed on the importation . . . of any articles [from 
Great Britain into the United States and vice versa] . . . than are or shall be made payable 
on the like articles . . . of any other foreign country. .. . 


The treaty and the statute are laws pari materia and must be construed 
together. Such being the situation, so far as the cases here before us are 
concerned, we fail to perceive any necessity for considering questions growing 
out of distinctions between treaties, self-executing in their provisions and 
treaties which are not self-executing. As we view the matter, since, in 1932, 
coal was legally imported into the United States from Canada and Mexico 
duty free, the law, as contained in the statute and the British treaty, entitled 
the coal imported in that year from the United Kingdom of Great Britain 
and Ireland to free entry, without any reference to the treaty with Germany. 

Our discussion of the cases here at issue has been confined strictly to the 
theories respecting them actually argued and emphasized by the respective 
parties. Reference was made in the brief on behalf of appellees to the doc- 
trine announced by the Supreme Court of the United States in the Five 
Per Cent Discount cases, 243 U.S.97. It is not necessary for us to determine 
here the applicability of the doctrine of those cases, because assuming, with- 
out deciding, that the doctrine is here applicable, the conclusion would be 
the same, and upon either theory appellees are entitled to favorable de- 
cisions. 

Let judgment be entered affirming the judgments of the United States 
Customs Court in both cases. 

BLAND, Judge, concurs in the conclusion. 
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Académie de Droit International, Recueil des Cours, 1934. Paris: Librairie 
du Recueil Sirey, 1935. T. 1, pp. 825; T. 2, pp. 843; T. 3, pp. 890; T. 4, 
pp. 862. 

These four volumes contain the lectures delivered at the Hague Academy 
of International Law, at its session in 1934. They constitute volumes 
47,48, 49 and 50 of the whole collection. Altogether 26 persons gave courses 
at this session of the Academy. According to nationality they were dis- 
tributed as follows: France, 6 (Garodet, Gidel, Giraud, Ray, Sibert and 
Truchy); Germany, 4 (Kraus, Raape, Strupp and Wehberg); Belgium, 3 
(Brouckére, Bourquin and F. de Visscher) ; Great Britain, 3 (Beckett, Bent- 
wich and Lauterpacht); Italy, 2 (Griziotti and Reale); the United States, 2 
(Stuart and Whitton); Colombia, 1 (Yepes); Hungary, 1 (Szaszy); Russia, 1 
(Mandelstam); Switzerland, 1 (Habicht); The Netherlands, 1 (Meijers); 
Portugal, 1 (Veiga Simoes), twelve countries altogether being represented 
on the faculty. As in former years, the subjects treated ranged over a rela- 
tively wide field, including public and private international law, diplomacy 
and diplomatic history, international organization and policy, organization 
and procedure of international conferences, international jurisprudence, 
international finance, treaties and treaty law, international security, etc. 
The lecturers included university professors, judges, lawyers, diplomats, 
economists, historians and foreign office experts. 

Volume 1 of the four here under review contains the lectures of MM. 
Yepes, Szaszy, Strupp and Mandelstam. M. Yepes’ lectures deal with the 
fundamental problems of international law in America. There is, he main- 
tains, a distinct body of international law for the 21 American republics 
dealing with the peculiar problems and relations of these countries. There 
is, however, no contradiction between this body of law and the body of 
universal international law, although he maintains that the rules of American 
international law relative to such matters as recognition, intervention, the 
legal status of foreigners and the international responsibility of States, are 
different from those applied generally by other States. Among the dis- 
tinguishing characteristics of American international law, according to M. 
Yepes, are, the spirit of fraternity, the spirit of codperation, the doctrine of 
equality and mutual respect for one another’s sovereignty, and the absence 
of racial, linguistic and religious controversy. 

M. Szaszy treats of the theory of inter-temporal international law, that is, 
the theory that the rules of international law generally accepted in one age 
are not necessarily binding and applicable in a future age when old concep- 
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tions and conditions have undergone fundamental changes. It will be re- 
called that Arbitrator Huber’s award in the Island of Palmas case was based 
in part upon this theory. 

Professor Strupp was chosen to give the general course in international 
law at the 1934 session of the Academy, and his sixteen lectures (filling 330 
pages of Volume I) constitute a veritable treatise on international law—and 
a very excellent one. He deals with most of the subjects usually treated in 
a general treatise on international law: its nature, sources, subjects, binding 
force, its relation to municipal law (he emphatically rejects the so-called 
dualistic theory), treaties, their kinds and conditions of validity, the inde- 
pendence and equality of States, intervention, responsibility of States, 
recognition, state succession, codification of international law, etc. 

Volume I closes with the lectures of M. Mandelstam on Russian policy in 
respect to Russia’s access to the Mediterranean Sea. After emphasizing 
the vital importance of the Straits to Russia, he traces the history of Russian 
policy in respect thereto, beginning with Peter the Great and ending with 
the conclusion of the Treaty of Lausanne in 1923. He discusses particu- 
larly the arrangements embodied in the latter treaty, pointing out that they 
envisage three hypotheses: first, the existence of a general state of peace; 
second, the existence of a state of war in regard to which Turkey is neutral; 
and third, a state of war in which Turkey is a belligerent. Finally, he ven- 
tures the opinion that if the League of Nations survives and the nations 
disarm or limit their armaments, the question of the control of the Straits 
will lose much of its former importance. 

Volume II opens with the lectures of Professor Wehberg on international 
police. He traces the development of the idea since the close of the World 
War, evaluates the progress that has been made in the direction of its realiza- 
tion and discusses the few examples, such as the administration of the Saar 
basin, in which the idea has been applied in practice. He distinguishes 
between the various kinds of international police: general administration of 
territories, navigation of the high seas, police of rivers and harbors and 
sanitary police, citing examples of each. He then examines in detail the 
problem of international police for the prevention or suppression of war, 
considers the proposals that have been made from time to time (e.g., the 
Tardieu plan of 1932 for an international military force under the control of 
the League of Nations), and reviews the actual status of the problem. His 
own conclusion is that it is desirable that such a force should be established 
and maintained by the nations in common for the prevention of war, the 
execution of arbitral awards and the enforcement of the rules of international 
law. 

Professor Gidel’s lectures deal with the problem of the territorial sea and 
the zone contiguous thereto. The former he defines as that part of the sea 
over which the littoral State is entitled to exercise the rights of sovereignty; 
the latter as that part of the sea contiguous thereto, over which the littoral 
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State may exercise a certain measure of jurisdiction, not amounting to 
sovereignty. He discusses the juridical status of each of the two zones and 
examines the reasons on which their differences of status rest. He then 
traces the development of the idea of the contiguous zone, reviewing espe- 
cially the discussions at the Hague Codification Conference of 1930, and 
defines the present status of the question. He points out that as yet there is 
no agreement on the question, not even as to the width of the territorial sea, 
further than that it is not less than three miles. Certainly it cannot be said, 
he concludes, that international law fixes it at three miles. 

Professor Fernand de Visscher’s lectures deal with conflicts in the law of 
aérial navigation, which he defines as ‘‘the totality of rules which regulate 
the utilization of the air space for purposes of aérial navigation.”’ He rules 
out of his discussion the rules governing the use of the air for the purpose of 
communication by radio or telephone. He considers in turn, conflicts in 
the law of aircraft nationality, conflicts in the law of jurisdiction, of owner- 
ship, of responsibility for damages, the status of acts performed or occurring 
on aircraft (contracts, marriages, crimes, etc.), and examines the various 
proposals that have been made for the solution of these questions. Reject- 
ing at the outset as an idle dream the old thesis of the freedom of the air 
space, he points out that the law of aérial navigation is very new and is still 
in the making; its further development, therefore, will have to wait on 
experience and practice. 

Professor Sibert in his lectures treats of some aspects of the organization 
and technique of international conferences. At the outset he emphasizes 
the importance of the question in these days, when international conferences 
of one kind or another are almost continually in session. There is need, 
therefore, for settled and effective rules governing such matters of procedure 
as the calling of conferences, the formulation of their agenda, their organiza- 
tion, the constitution of committees, and, in general, their method of pro- 
cedure. He examines the practice on these points of various conferences in 
the past, evaluates their merits and demerits where there was controversy as 
to their value, discusses the problem of how to avoid control of them by 
small minorities, and emphasizes the importance of preparatory technical 
work as an aid in conference procedure. 

Professor Graham Stuart discusses diplomatic and consular law and 
practice. Reviewing the origin and historic development of the diplomatic 
and consular services, he passes to a consideration of their present organiza- 
tion and réle. He discusses particularly, the classification of diplomatic and 
consular representatives, their functions and duties, their privileges and 
immunities, the attempts that have been made to codify the law relative 
thereto, ete. 

M. Truchy’s lectures are devoted to the problem of the European Customs 
Union. He considers in turn the nature of such a union, discusses the 
various projects that have been proposed, especially since 1914, and examines 
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the question of the advantages of such a union. He discusses particularly 
the Briand project of 1930 for a general European union which was to have 
been something more than a customs confederation, and explains the reasons 
why, in his opinion, it failed of adoption, the principal one being the lack of 
sufficient unity among the States of Europe. He points out that only one 
such union is in existence today, namely, that between Belgium and Luxem- 
burg which was created by a treaty of July 25, 1921. He thinks that the 
establishment of a general European Customs Union would be a worth while 
achievement, but he fears that for a long time, at least, it will remain only a 
“beautiful ideal.” 

M. Ray treats of the conflicts between the abstract principles of interna- 
tional law and conventional stipulations. His discussion centers around 
Article 38 of the Statute of the Permanent Court of International Justice 
which charges the court with the duty of applying four different kinds of 
law, including (1) international conventions and (4) judicial decisions and 
the doctrines of publicists as auxiliary means for determining what are the 
rules of international law. He considers the relative importance of the 
four sources of the law which Article 38 charges the court with applying, and 
the relation of each to the others. What, for example, is the status of a 
treaty stipulation which is in conflict with generally recognized principles of 
customary international law, and when may “principles” be invoked against 
conflicting treaty stipulations? These and other important questions of a 
similar nature are considered by the author in the light of practice and 
reason. Apparently he sympathizes with the view that the provisions of a 
treaty, even if it is one to which there are numerous parties, are not binding 
if they violate long-established principles of customary international law. 

Professor Lauterpacht in his usual brilliant and lucid manner discusses 
les travaux préparatoires and the interpretations of treaties, emphasizing the 
futility of elaborate rules as aids in determining the meaning of treaty 
stipulations. As to the term travaux préparatoires, he interprets it to include 
two kinds of materials: first, written acts reproducing the views of treaty 
negotiators, including the diplomatic correspondence preceding the conclu- 
sion of the treaty; and, second, the opinions of governments expressed before 
legislative assemblies. His discussion deals principally with the former. 
He examines the analogy between the réle of preparatory work in the in- 
terpretation of contracts in private law and of legislative acts, on the one 
hand, and its réle in the interpretation of treaties, on the other, and reviews 
the jurisprudence of national and international tribunals, including the 
Permanent Court of International Justice, relative to the admissibility of 
evidence in the form of preparatory work. His conclusion is that while 
national courts have generally taken into account such evidence, the juris- 
prudence of the Permanent Court has gone through three phases: (1) 4 
period during which it either took no account of such evidence or positively 
rejected it; (2) a period during which it examined the evidence but found it 
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unnecessary to make use of it; and (3) the more recent period during which 
it has manifested a disposition to admit the utility of such evidence. On the 
whole, however, the jurisprudence of the court has contributed little to the 
clarification of the subject. 

Volume III opens with the lectures of Signor Griziotto on the monetary 
evolution of the world since the World War. He reviews the monetary 
policies adopted after the war by different countries, the phases of develop- 
ment through which they passed, how they attempted to deal with the 
problem of stabilization, inflation and deflation, the general abandonment 
of the gold standard, etc. 

Professor Whitton discusses the rule of pacta sunt servanda: its origin, de- 
velopment and present status; he examines in turn the various theories that 
have been propounded by jurists as to why treaties are binding on the 
parties, his own conclusion being that it is the result of a superior norm 
binding upon the parties and independent of their will; discusses the alleged 
exceptions to the general rule that treaties are always binding on the parties; 
points out that occasional violations prove nothing against the validity of 
the rule, affirming, incidentally, that violation of a treaty by one party 
should be regarded as a matter of concern to the whole community of na- 
tions, and offers certain suggestions for insuring a more scrupulous respect 
for treaties, such as their conclusion for a fixed and relatively brief period, 
provision for their renunciation or revision and for arbitration or submission 
to the Permanent Court of disputes relative to their interpretation. 

An interesting series of lectures are those of M. Habicht on the power of 
the international judge to decide ex aequo et bono. He emphasizes the in- 
creasing disposition to authorize arbitrators to so decide, pointing out that 
not less than 50 treaties have been recently concluded which contain such 
provisions, including Article 38 of the Statute of the Permanent Court of 
International Justice, the meaning and import of which he fully discusses. 
In this connection he examines also the somewhat similar provision in the 
General Act of 1928. He calls attention to the fact that arbitration tribu- 
nals have sometimes based their awards on the principles of equity, even in 
the absence of provisions in the compromis expressly authorizing them to do 
so and he reviews the jurisprudence of such tribunals. He points out, 
however, that decisions ex aequo et bono constitute an extraordinary proce- 
dure, that international law does not require the judge to so decide, that the 
consent of the parties in some form is always necessary, and that a decision 
based on equity alone is not therefore one which applies existing law. 
Finally, he considers the question whether the Permanent Court of Interna- 
tional Justice should ever be requested to decide a case ex aequo et bono, since 
there is always danger that such decisions may tend to weaken the authority 
of the court. The establishment of an international tribunal of equity, as 
has been proposed, might afford a wiser solution of the problem. 

Mr. Norman Bentwich in his lectures discusses the development of the 
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principle of domicile in English law, mainly as applied by British courts, the 
jurisprudence of which he reviews at length. He dwells upon the difference 
between the Anglo-American and Continental conceptions of domicile, 
discusses the several kinds of domicile, and emphasizes the need today of an 
international agreement relative to the principles which should be generally 
applied in determining questions of personal status. 

Mr. Bourquin’s lectures on the problem of international security contain 
much information and reasoning of great interest at the present time. The 
conception of international security, as he envisages the question, is limited 
mainly to the problem of insuring States against external aggression. He 
reviews the progress that has so far been made in the direction of insuring a 
régime of such security, analyzes critically the system provided by the 
Covenant of the League of Nations and the Pact of Paris, discusses in turn 
the merits and demerits of various methods of pacific settlement, and 
considers such questions as collective action for the prevention of aggression, 
the problem of determining who is the aggressor in a particular case, the 
problem of sanctions, of aid to the victim of aggression, etc. Incidentally, 
he rejects the right of legitimate defense reserved or claimed under the Pact 
of Paris; it should not, he maintains, be recognized because the line of de- 
marcation between a war of aggression and an alleged defensive war is often 
impossible to draw; the distinction therefore has no place in an ideal system 
of international security. 

Falling within somewhat the same field are the lectures of Mr. Giraud on 
the theory of legitimate defense, in which the author undertakes to explain 
the actual state of the positive law of nations on the subject, as it is found in 
treaties, the views of governments, diplomatic correspondence and in the 
declaration of the plenipotentiaries before the Assemblies of the League of 
Nations and at conferences on the reduction of armaments, pointing out that 
the question is closely related to that of the legitimacy of war. He reviews 
the efforts that have been made since the establishment of the League of 
Nations to restrict the use of force in international relations. In this 
connection he examines the provisions of the Covenant which restrict the 
right of making war, the provisions of the Geneva Protocol of 1924 which 
undertook to prohibit all wars except those made in the exercise of the right 
of legitimate defense, the League Assembly resolution of 1927 which forbids 
wars of aggression, the Locarno Treaty of 1925 which obligates the parties 
not to have recourse to war, with certain exceptions, including wars of de- 
fense, and the Pact of Paris which forbids recourse to war as an instrument 
of national policy, but which is generally interpreted to allow it as a means of 
defense. He points out that this latter exception leaves a loophole through 
which the obligations of the Pact may be evaded; nevertheless, he adds, 
opinion is unanimous that the Pact was never intended to prohibit wars of 
“legitimate” defense. This being the case, he proceeds to an examination 
of the question of what is legitimate defense, and analyzes the various in- 
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terpretative theories that have been propounded relative thereto. From 
that aspect of the subject he passes to a consideration of the problem of 
defining aggression and of determining who is the aggressor in a particular 
case when war breaks out. He analyzes the definition proposed by the 
Committee on Security of the Conference of 1933 on Reduction of Arma- 
ments (“the aggressor is the State which first employs force outside its own 
territory’’), pointing out the difficulty of determining at times who first used 
force in applying in practice a definition once adopted. 

Volume III closes with the lectures of M. Meijers on the history of the 
fundamental principles of international private law after the close of the 
Middle Ages. Emphasizing the importance of history in the development 
of law, he considers the question of how and why these principles came to be 
established, he discusses in turn the more important of them, such as the 
theory of the personality of law—a theory which, by the way, he says never 
entirely disappeared, the general opinion to the contrary notwithstanding— 
treats of the conflicting customs which prevailed in Western Europe during 
the Middle Ages, evaluates the effect of the reception of the Roman law in 
Northern and Western Europe, etc. Altogether his lectures constitute an 
interesting and valuable contribution to the literature of legal history even 
though the subject matter treated has little relation to international law. 

The fourth and final volume of the Academy lectures for 1934 opens with 
the lectures of M. Brouckére on the prevention of war, in which he traces the 
history of the peace movement and the efforts to outlaw war; discusses the 
role of treaties of non-aggression, arbitration and conciliation; the various 
means of pacific settlement and the possibility of a system of collective 
security, including the problem of sanctions. 

M. Reale deals with the problem of passports: the origin of the system, the 
nature, rdle and kinds of passports; the requirement of visas which since the 
World War has almost become universally obligatory, and the history of the 
recent movement to simplify and reduce the restrictions of the passport 
system as it exists today, in the interest of a larger freedom of international 
intercourse. 

Mr. Beckett’s lectures dealing with questions of general interest from the 
juridical point of view, in the jurisprudence of the Permanent Court of 
International Justice, are a continuation of his lectures on the same subject 
at the Academy in 1932. His 1934 lectures cover the jurisprudence of the 
court during the period from July 1932 to 1934. Among the more important 
cases with which he deals are: that between Great Britain and Finland rela- 
tive to Finland’s claim for reparations on account of the British requisition 
of Finnish ships and involving particularly the question of the exhaustion of 
local remedies; the case of Eastern Greenland; the case of the Peter Pazmany 
University; and the case of the interpretation of the Statute of Memel. In 
his discussion he distinguishes between questions of substantive law and 
questions of procedure, dealing with each category separately. 
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Professor Kraus discusses the system and functions of international 
treaties. He differentiates between the various kinds of treaties and rules 
out of his discussion those which are not, strictly speaking, international 
treaties, that is, treaties between States. His discussion of the whole sub- 
ject constitutes a valuable contribution to the recent literature dealing with 
treaty law. 

Other lectures in Volume IV which for lack of space can only be referred 
to here, are those of M. Raape dealing with the juridical relations between 
parents and children; of M. Veiga Simoes, on crises and intervention—a 
study, in the main, of financial crises and the measures for meeting them; 
and those of M. Garodet on Jean Bodin and his place among the founders of 
international law—a place which, in the opinion of the lecturer, was a very 
high one. He examines particularly Bodin’s ‘fundamental ideas” on such 
subjects as the divine law, the law of nature, the nature of and the limitations 
upon sovereignty, treaties, nationality, extradition, war, neutrality, arbitra- 
tion, intervention, etc. Bodin, he says, was at the same time a theologian, 
humanist, jurist, diplomat, magistrate and parliamentarian and the sources 
of his philosophy were: God, humanity and thelaw. His analysis and evalu- 
ation of Bodin’s doctrines is certainly one of the most illuminating and 
valuable that has been made. JAMES WILFORD GARNER 


Internationales Privatrecht. By Ernst Frankenstein. Berlin-Grunewald: 
Verlag fiir Staatswissenschaften und Geschichte G.m.b.H. Vol. 3, 1934. 
pp. xxxii, 599, index, Rm. 28; Vol. 4, 1935, pp. xl, 691, index, Rm. 36. 
The first volume of the present treatise appeared in 1926 and the second in 

1929. The publication of the final volumes (3 and 4) was delayed owing to 
the political changes in Germany which made it necessary for Frankenstein 
to take up his residence in another country. The world of scholarship will 
rejoice that the author has had the courage and strength to go on with the 
arduous task before him and to bring it to a successful conclusion. The mass 
of materials to be covered in connection with the final volumes, dealing as 
they do with the law of family and the law of succession, was simply appall- 
ing, especially in the field of family law. 

Volume 3 includes the subjects of marriage, the personal relations between 
husband and wife, matrimonial property, and divorce, and Volume 4 those of 
legitimacy, parent and child, legitimation, adoption, guardianship, and the 
law of succession. The author discusses the topics in all their practical 
details, and considers not only the decisions of the German courts relating 
thereto, but also the provisions of the Hague Conventions, so far as they deal 
with the subject-matter, and treaties concluded between Germany and for- 
eign countries. As in the earlier volumes, Frankenstein discusses the Ger- 
man law in the light of a comprehensive knowledge of the positive law of all 
the other leading countries of the world, including that of England and of the 
United States, and the doctrinal discussions of the principal writers, reference 
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being made to a large number of foreign cases. The author has shown good 
judgment in the selection and use of his foreign materials, so as to make them 
really helpful. The work concludes with a defense of the author’s fundamen- 
tal premises, in which he vigorously attacks his critics, charging them with 
having reduced the conflict of laws to a mere phantom, owing to the incon- 
sistencies and inaptitudes resulting from all current doctrines, based upon 
some legislative theory of law. Frankenstein insists that for the proper de- 
velopment of the Conflict of Laws some supra-state principle must be found, 
which will codrdinate the power of the individual States, and that such prin- 
ciple is to be found in the notion of “‘Rechtsmacht.” 

A simple and forceful style, coupled with supreme faith in the validity of 
the author’s basic postulates and the conclusions drawn therefrom, tends to 
give to the subject of the conflict of laws as developed in these volumes an 
air of positiveness and certainty, which it does not and cannot possess in 
actual life. Ernest G. LORENZEN 


Le Droit International Public dela Mer. Tome III, La Mer Territoriale et la 
Zone Contigué. By Gilbert Gidel. Paris: Recueil Sirey, 1934. pp. 813. 
Fr. 196.40. 

The third volume of Professor Gidel’s monumental treatise upon the In- 
ternational Law of the Sea sustains the high plane upon which the work was 
begun, a plane expected from Professor Gidel, who shows a scholarly tech- 
nique, involving minute and exhaustive exploration of the literature of the 
subject (if the author has neglected anything, this reviewer is not learned 
enough to detect the omission), reasoned analyses of the topics presented, and 
clear and logical syntheses, in which prepossessions and prejudices are never 
given the right of way over fair and objective conclusions. The first volume 
(treating of the high seas) and the second (on interior waters) have already 
been noticed in this JourNauL.! These preceding volumes, like the present 
one, have to do only with the status of peace. Even though they do not 
complete the work, they are truly a great treatise—a monument of exhaus- 
tive research, ripe learning, skill in presentation, and wisdom in utterance, 
the four essential conditions of that rare thing, a magnum opus. 

The Conference of 1930, at The Hague, for the Codification of Interna- 
tional Law was certainly not a success; from the point of view of those who 
hoped for codes upon the three topics there discussed, it was a failure. This 
work of Professor Gidel is very definite evidence that it was not a complete 
failure even with reference to territorial waters, as to which there was an al- 
most complete record of failure to agree. Had there never been such a con- 
ference, with its preparatory work, the expressions of opinions of the various 
States, the discussions in commission and subcommissions, the present 
treatise could not have been written. Professor Gidel has taken all of the 
activities before and during the conference, analyzed them and given us a 

1 Vol. 26 (1932), p. 647. 
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picture of the state of international law as of 1930 and since. The labors of 
that conference run like a thread throughout the entire volume. His exposi- 
tion of the concrete results of the conference now for the first time sets the 
conference in its proper perspective, and demonstrates its value and im- 
portance in the history of international law. The extent of the territorial 
sea, as included in the bases for discussion, was really the rock upon which 
the commission broke. With what result? In Professor Gidel’s opinion: 
‘La régle des trois milles n’est aujourd’hui qu’une idole renversée; elle n’est pas 
remplacée”’ (p. 152), an observation so just that it should be used as a guide- 
post for all further efforts at codification. 

A consider..ble part of Professor Gidel’s third volume (pp. 361-492) is de- 
voted to the topic of the “contiguous zone.” The phrase itself is relatively 
new. It is true that Marshall indicated some of its characteristics in his doc- 
trine of shore contact, and in 1892 Féraud-Giraud posited a zone maritime. 
The juristic concept is, nevertheless, an essentially post-war idea—the “‘pro- 
tective zone,” or “‘zone of police,” or ‘supplementary zone,” and finally the 
Contiguous Zone, which seems to have been first employed in the bases for 
discussion submitted to the Conference of 1930. The author distinguishes it 
from the territorial sea as follows: ‘‘La mer territoriale est la zone de V’inté- 
gralité des compétences de l’Etat riverain. La zone contigué est la zone des 
compétences fragmentaires et spécialisées de l’ Etat riverain’’ (p. 364). Profes- 
sor Gidel then proceeds to describe these various fragmentary assertions of 
competence in modern times by the various riverain States, unilaterally, or 
by formal agreement, or by acquiescence. At The Hague nine States de- 
clared themselves hostile to the notion of the contiguous zone: Great Britain, 
with South Africa, Australia, Canada and India, the United States, Brazil, 
Sweden, and Japan. Eighteen States were unreservedly in favor of it, led by 
France and Germany. Nine States reserved expression of opinion. Has the 
concept a position in international law? At least it is on the way to become 
so, as it is necessary: ‘tl pourra étre donné satisfaction aux intéréts qu’une 
largeur uniforme de mer territoriale, suffisamment réduite pour obtenir l'accord 
de tous les Etats, laisserait sans protection adéquate’’ (p. 489). 

The concluding 300 pages of the volume are devoted to a discussion of the 
delimitation of the territorial sea, an important subject upon which the litera- 
ture has been scanty. This difficult subject was submitted to a technical 
subcommission at the Hague Conference and we now have an analysis of the 
various theories of delimitation with excellent illustrative sketch maps. Of 
the 28 bases for discussion at The Hague, thirteen had to do with this topic. 
In discussing them, the author treats of the important questions arising not 
only with reference to the configuration of coast line and of bays, but also as 
regards islands, archipelagoes, and straits. In an appendix, Professor 
Gidel reprints the valuable avant-projet of the lamented Schiicking, the re- 
porter of the Committee of Experts. J. S. REEvVEs 
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By Pacific Means. The Implementation of Article Two of the Pact of Paris. 
By Manley O. Hudson. New Haven: Yale University Press; London: 
Humphrey Milford, 1935. pp. viii, 200. Index. $2.50. 


This little book contains, in 100 pages of text, four lectures delivered by 
Dr. Hudson before the Fletcher School of Law and Diplomacy in March, 
1935. Its title derives from Article 2 of the Pact of Paris; the objective, as 
indicated by the subtitle, is to learn how far we are now able to reach a settle- 
ment through pacific means. Dr. Hudson does not call attention to the 
negative statement of this article; this reviewer is unable to accept the state- 
ment (page 4) that 63 nations have agreed to seek the settlement of their 
disputes through pacific means. On the contrary, the beati possidentes are 
left undisturbed in their happy possession. 

Chapter I contains a succinct summary of the agencies available before 
1914, these alone being sufficient to give substance to the article. But great 
advance has been made since then through the League of Nations (Chapter 
II), of which Article 11 is with some justification regarded as the heart of the 
Covenant; through the Permanent Court of International Justice, whose vir- 
tues are concisely described, and with a masterly hand, in Chapter III; and 
through treaties made since 1920, an intricate series of obligations of which 
only the general outlines can be shown, in Chapter IV. In a few final pages, 
Dr. Hudson concludes that Article 2 of the Pact is binding law, though 
vague; and that it is sufficiently well implemented. He compares the ob- 
ligations of the United States with those of other States, and remarks that 
‘‘we have been content to ride in a wheelbarrow which a procession of high- 
powered automobiles has left far in the rear.” 

The reviewer questions the words (page 32) in relation to the Covenant of 
the League, “without creating an obligation to seek an orderly settlement of 
every dispute”; the Covenant does create such an obligation, if inquiry by 
the Council, 7.e., conciliation, is regarded as ‘“‘orderly settlement.”’ 

The book is presumably not intended for students in the field, but it is an 
excellent presentation of significant points for the amateur. The last hun- 
dred pages of the book are devoted to relevant documents. 

CLYDE EAGLETON 


War Memoirs of Robert Lansing. Indianapolis and New York: The Bobbs- 
Merrill Co., 1935. pp. 383. Appendix. Index. $3.50. 


This volume appears without a sponsor probably because it was written 
by Mr. Lansing himself, as the foreword initialed by him indicates. Shortly 
after his separation from the Department of State he began work on his 
Memoirs, which he carefully wrote out in longhand. He had revised the 
manuscript more than once, but intended to make further revisions from 
notes he had jotted down. In the foreword he states that the narrative 
covers the period of his Secretaryship, from June, 1915, to February, 1920, 
and will endeavor— 
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to trace in a simple way the development of the policies which were 
adopted by the Wilson Administration and their application to the then 
existing international situations, to discuss the progress, successes and 
failures of negotiations, and also to recite, in so far as it seems proper, 
the personal opinions, informal conferences, memoranda and undocu- 
mented incidents which affected the relations between the American 
Government and foreign governments during this critical period of 
world history. 


Although his Secretaryship covered the periods of neutrality, war and 
peace, this volume only goes down to the end of 1917, except in the chapter 
on Austro-Hungarian relations, where he carries the story down to June 
1918. The neutrality period preémpts about two-thirds of the main nar- 
rative. The appendix contains several personal sketches, which Mr. Lan- 
sing was fond of writing. 

A book of this size has had to omit some important features of Mr. Lan- 
sing’s war record, notably the purchase of the West Indies, the relations with 
Mexico, the tutelage of Haiti, Pan Americanism, and the Peace Conference. 
The volume should be compared with the posthumous articles by Mr. Lan- 
sing which appeared in the Saturday Evening Post of April 18, June 30, and 
August 8, 1931. These articles contain some of the most important parts of 
this volume and also sections from Mr. Lansing’s manuscript omitted from 
this volume. It is regretted that a record of such historical interest and 
importance has been published in this piecemeal fashion. 

Within three weeks after his appointment as Secretary of State and while 
the Lusitania case was under consideration, Mr. Lansing wrote a memoran- 
dum, as he was accustomed to do on current problems, dated July 11, 1915, 
and entitled “Consideration and Outline of Policies.’”” With almost pro- 
phetic vision he foresaw ‘‘the actual participation of this country in the war 
in case it becomes evident that Germany will be the victor.”’ He envisaged 
also German intrigue in Latin America, recognition of General Carranza, 
purchase of the Danish West Indies, settlement of the Canal dispute with 
Colombia—all of which came to pass (Chap. II). In subsequent chapters 
on the neutrality period he dwells on the submarine controversy, particu- 
larly the Lusitania, Arabic, Ancona and Persia sinkings and the Sussex at- 
tack, traffic in munitions, German and Austro-Hungarian subversive ac- 
tivities in the United States, armed merchantmen, and the controversies with 
Great Britain. 

The controversies with Great Britain are not so fully written as those 
with Germany, probably because they were not so dramatic, although the 
two are interwoven and compared a great deal (Chaps. IX, X, XIII). But 
it may be said that the former could with profit have been more fully and 
interestingly treated than was done in the few chapters dealing with the 
subject. The truth is that the representations to Great Britain were largely 
aborted by the anglophile attitude of Mr. Page and had to be transferred to 
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Mr. Skinner, then Consul General at London, in order to obtain action on 
the American complaints (pp. 166-173). 

The book is full of thought-stirring discussion. It is interesting to read 
Mr. Lansing’s speculations as to what might have happened if Germany 
had restricted her submarine warfare in accordance with the American 
demands. He thought public opinion would then have forced a clash with 
the navy of Great Britain over her illegal blockade measures, which would 
have resulted in a change in the course of history. So “submarine warfare 
may have been a blessing in disguise.”” Further on he tells of his unau- 
thorized ‘‘ultimatum” to the German Ambassador unbeknown to President 
Wilson, after the sinking of the Arabic, which seems to have brought results, 
and of Bernstorff’s attempt to unseat him. 

It may be concluded by some that Mr. Lansing was unneutral from the 
start and tried to force his policy on President Wilson. There are isolated 
passages, it is true, that might serve as excuses for such a view, but the con- 
text and general argument of the book, as well as the specific acts related, 
demonstrate the contrary. The memoirs of Colonel House confirm this. 
It is important also to consider the problems of the time in the light of the 
circumstances as then known, and to remember that the controversies sim- 
mered down to “loss of property instead of loss of life.”” President Wilson 
had earlier exemplified his policy by refusing to make war on Mexico for the 
loss of American property alone. 

Throughout the book Mr. Lansing refers to the President’s ambition to be 
the “great neutral peacemaker,’’ which idea he attributes to the “prolific 
brain” of Colonel House. This, he thought, was the guiding principle of the 
President’s peace efforts initiated early in 1916 (Chap. XIV). 

The following section of the book deals with the severance of diplomatic 
relations with Germany, the period of armed neutrality, and the declaration 
of war (Chaps. XV, XVI, XVII)—all of which were brought about by the 
resumption of ruthless submarine warfare and the annulment of the German 
assurances given in the Sussex affair. The events are related with con- 
siderable detail and dramatic effect. Then follows a series of chapters on the 
relations of the United States with Austria-Hungary, the Allies, Japan, 
Latin America and Russia. The details of the Lansing-Ishii agreement are 
for the first time related. Sandwiched in these is a chapter on ‘Pub- 
licity and Secrecy” dealing with the Bureau of Secret Intelligence of the 
Department of State and some of the results of its work, together with side- 
lights on Mr. Tumulty and Mr. Creel. 

The Memoirs are written with a frankness and temperateness characteris- 
tic of the author. His ability to weigh events and foresee trends will always 
mark him as an extraordinary statesman of the times. L. H. Woousry 
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Nationality and the Peace Treaties. By William O’Sullivan Molony. Lon- 
don: George Allen & Unwin, Ltd., 1934. pp. 278. Index. 7s. 6d. 

The first part of this study is devoted to the history of nationality and to 
the causes of statelessness, together with a brief historical account of the na- 
tionality provisions found in the treaties of peace prior to the World War. 
This discussion is of interest, but the work is primarily significant as an 
elaborate and minute study of the text and practical application of the pro- 
visions of the peace treaties which provide for the nationality of the indi- 
viduals of the States concerned. Mr. Molony is specially qualified for this 
latter investigation by reason of his ten years’ official connection with the 
Secretariat of the League of Nations, where he had an unusual opportunity to 
gather first-hand information in regard to the civic relations of the popula- 
tions whose status was changed as a result of frontier alterations. In some 
instances birth is made the criterion, in others domicile or habitat, in still 
others citizenship or indigénat, and as a result of the application of these di- 
verse regulations many persons are left without any nationality at all. 
Political considerations often prevail to impose solutions in contradiction to 
the plain terms of the treaty, yet the assistance of the League machinery 
to settle differences is found to be paralyzed when more than two States are 
concerned. (p. 231.) Dr. Seckler-Hudson, in a recent study, Statelessness: 
with Special Reference to the United States, found that this status or lack of it 
might arise in this country in some 86 different ways. No wonder then that 
the number is legion in the case of the persons affected by the application of 
the numerous minorities treaties. 

According to the author, “The fundamental causes of the defects of the 
nationality problem can be rarely traced to any faults committed by the 
persons affected. Sometimes, through ignorance, people may fail to opt for 
a nationality within the fixed time-limit, but in such cases the mistake often 
lies with the Government authorities who fail to give the persons in question 
due warning.” (p. 33.) Elsewhere he finds: ‘‘As regards the number of 
stateless persons, this continues to be unwarrantably high. The number of 
political refugees from various systems of government is increasing daily, and 
most of these refugees are, to all intents and purposes, stateless.’”’ (p. 260.) 
And in conclusion he advises: “It would seem to us that, were on the one 
hand the principle of automatic acquisition introduced in general into Peace 
Treaties, and on the other a reasonable option delay, of at least three years, 
applied on a basis of either birth, origin, or domicile, statelessness and 
double nationality as resulting from Peace Treaties would but seldom arise. 
As for Municipal Law, its international codification would appear to be ur- 
gently called for, so that the principles governing acquisition and loss of na- 
tionality might be applied by the States of the world in a codified and uni- 
form manner.” (p. 34.) Amen, say all, but before such codification 1s 
possible, it will be necessary to find some settlement of the State rivalries 
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which find expression in many of the conflicting provisions and interpreta- 
tions of nationality regulations. 

We must sadly admit that we are still far distant from the goal set by 
Field in his Outlines of an International Code and Cogordan in his classical 
study of nationality, that everyone should have a nationality, should have 
but one and be free to change it. 

Evuery C. STOWELL 


The United States in World Affairs in 1934-1935. An Account of American 
Foreign Relations. By Whitney H. Shepardson in collaboration with 
William O. Scroggs. New York: Harper & Bros., 1935. pp. 357, xvi. 
Index. $3.00. 


As set forth by the authors, the purpose of this book, like that of the other 
three volumes of the series which preceded it, is to recount the principal 
events in the United States which affected foreign interests and the principal 
events in other countries which had repercussions on our own. Conse- 
quently they select and give us this first draft of the history of the combined 
record of negotiations, trends and events. This record covers: power 
diplomacy; various phases of the gold and silver policies adopted in this 
country and abroad; foreign debts; reciprocity; a New Deal for Latin 
America; Philippine independence; Japanese expansion; naval ratios; dis- 
armament; the United States and the League; and neutrality. 

Remarking on the results of these post-war years, the authors find that 
“after all these ups and downs, ins and outs, political upheavals, social 
creakings and economic groanings, the posture of nations toward one another 
has become again startlingly like what it was in the years before the Great 
War.” (p. 2.) A disclaimer is made of any attempt to offer conclusions in 
regard to the matters discussed, since they are, by very reason of their im- 
portance, continuing problems that do not terminate to suit the convenience 
of a calendar year or publishing date. The authors do, however, give us a 
finished presentation without loose ends. It is remarkable that the facts 
of such intricate questions can be portrayed with such clarity and in a 
manner so vivid—a truly noteworthy achievement. The whole study is 
most readable, yet it is at the same time concise, comprehensive and au- 
thoritative. 

The usefulness of the volume is enhanced by the addition of a selected 
bibliography of the books which supply the background for an understanding 
of the foreign relations of the United States during 1934 and 1935, arranged 
by topics, together with useful and readily available source material dealing 
with recent events. A series of appendices follow, not the least valuable of 
which is a “Chronology of Important Events Affecting American Foreign 
Relations, 1934-1935.” 

Eviery C. STOWELL 
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The Price of Peace. The Challenge of Economic Nationalism. By Frank H. 
Simonds and Brooks Emeny. New York and London: Harper and Bros., 
1935. pp. xxviii, 352. Index. $3.00. 

American Foreign Policy in the Post-War Years. By Frank H. Simonds. 
Baltimore: Johns Hopkins Press, 1935. pp. x, 160. Index. $2.00. 
The dream of all students of world politics is to reduce the complex inter- 

play of forces to a few elementary constants and variables by the use of 
which all the past is made plain and even the future stands revealed in lucid 
simplicity. This task is easier for journalists than for historians. It is 
easier for cynics than for idealists. It is easier for Machiavellian exponents 
of Realpolitik than for jurists concerned with law as a means toward order 
and justice. Mr. Frank H. Simonds is a journalist, a cynic and a Mach- 
iavellian. By the engaging device of ignoring half the evidence, he has 
achieved distinction as an analyst and a seer in international affairs. He is 
lucid and simple. He reads the past and predicts the future with serene 
confidence. His style is readable, his arguments persuasive, his thesis chal- 
lenging and convincing. His analysis suffers from only one defect: it is 
wrong. 

The reviewer has too often assailed historians, idealists and jurists for the 
naiveté and narrowness with which they often approach the study of inter- 
national politics not to sympathize fully with the efforts of Simonds, Emeny 
and others to be realistic, frank and, if need be, brutal, in their “debunking’”’ 
operations. Vigor, freshness and hard-as-nails practicality are not qualities 
to be lightly despised in the study of international relations. But a simple, 
dogmatic ‘‘realism”’ may often be as unrealistic and may go as far astray as 
the simple, dogmatic idealism of an unreflective jurisprudence. In these 
two volumes—the larger one a kind of revised version of the authors’ The 
Great Powers in World Politics and the smaller one containing the Albert 
Shaw Lectures in Diplomatic History at the Walter Hines Page School of 
International Relations for 1935—Mr. Simonds has written much that is 
stimulating and provocative in the best sense. But he has carried his “real- 
ism” beyond the limits of accuracy and reason and has gone far astray 
indeed. 

His thesis is quite simple: Sovereign states pursue security and prosperity. 
Some are “haves” and some are “have-nots’’. The satiated states adopt 
“static’’ foreign policies and the unsatiated have ‘‘dynamic’”’ foreign policies. 
‘“‘War is demonstrably the supreme evil for those peoples which have by past 
conflict already acquired the essentials of tolerable national life. . . . But 
it is also the sole means by which the peoples lacking these things can ac- 
quire them.”” (The Price of Peace, pp. 42-43.) ‘Accordingly, it is necessary 
to dismiss the question of right or wrong in the consideration of the national 
policies of all states.” (Ibid., p. 9.) Since 1919, four of the seven Great 
Powers—the United States, Great Britain, France and theSoviet Union—have 
enjoyed a large degree of national self-sufficiency in food-stuffs, essential 
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industrial products and raw materials. The other Powers—Germany, Italy 


“_ and Japan—have been deprived of this self-sufficiency and this deprivation 
has been rendered acute by the policies of economic nationalism pursued by 
1s. the first group of states. (This is abundantly demonstrated by a series of 


highly interesting maps and charts.) The aspirations of the dynamic Powers 
are just and legitimate, and the selfishness of the static Powers is unjust and 


of reprehensible. The price of peace, therefore, is the end of economic in- 

id equality and ‘‘the assurance of economic security to the peoples of all the ‘ 
is great powers.” This price “must be paid by those nations, of which the 

te United States is the most striking example, whose material resources bestow 

er the largest measure of economic self-sufficiency.” (Jbid., p. 342.) 


h- - As a corollary, argues Mr. Simonds, it is clear that all efforts to preserve 
peace by strengthening international law and organization are futile. Sanc- 


r tions are unworkable and pernicious because they will be used by the static 
ne Powers against the dynamic ones (7.e., against ‘‘just’’ wars instead of against 
-, “unjust”’ wars), and they will make war more probable, not less so. France 
is and her allies control the League of Nations and the Permaneat Court of 
International Justice (American Foreign Policy, p.9). The League and the 
he Court, consequently, cannot achieve “‘justice’’. Without justice there can 
r- be no peace. The League should therefore be relieved of all functions of 
Ly passing judgment or exercising coercion. The United States should have 
z” none of them. It should seek security and prosperity, not by international 
es collaboration, but by fostering arbitration, by insisting on naval parity plus 
le, arms limitation by agreement, and by retaining its protective tariff. (Jbid., 
as p. 153.) 
86 The numerous inaccuracies and inconsistencies in this plausible thesis can- 
he not be reviewed at length here. Why is war the ‘‘sole’’ means by which the 
rt “have-nots” can secure ‘justice’? Why is it not rather the path to suicide? 
of Why are some demands just and others not just, some wars just and others 
3s not, in a political system from which Mr. Simonds has expressly excluded 
J questions of right and wrong? How can any surrender to Fascist demands 
wy if possibly promote peace or justice, when all Fascists repudiate both on prin- 
ciple? How can the United States pay the price of peace and retain its 
y — protective tariff? If France controls the League, why has it moved in a 
pt direction wholly contrary to French policy? These questions and many 
x3, [| others remain unanswered in Mr. Simonds’ pages. 
st This thesis ignores, among other things, three fundamental considerations. 
ut One is that all peace and order must rest upon law observance and enforce- 
c- [|  Mentand that he who breaks the law and violates the peace, without exhaust- 
ry - ing all legal means of redress, is a criminal in the world society no less than in 
al = every national community. This is the only possible test of the “‘justice”’ or 
at |  ‘legitimacy’’ of national aspirations since the acceptance of the League 
ve (| Covenant and the Kellogg Pact. Another consideration is that all the non- 


al — Fascist world has decided that peace is preferable to war, that the injustice 
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of war is monstrous compared to any conceivable injustice of any imaginable 
peace, and that Fascist imperialism (which has nothing to do with any 
‘just’’ aspirations toward “economic equality’’) must be opposed by collec- 
tive action. The third is that the League of Nations, far from being dead, 
is more alive than ever and has become a political instrument through which 
all the forces of law, order and peace have already applied sanctions against 
aggressors. 

Mr. Simonds has been overtaken by events and forces which he neglects. 
His conceptions of the world scene and of American foreign policy are, there- 
fore, in the highest degree unrealistic, just as Fascist Realpolitik is no longer 
realism but romantic suicidal madness. Peace may ultimately be promoted 
by a more equitable distribution of material goods. But in the face of 
Fascism any international ‘‘share-the-wealth”’ gospel is dangerous nonsense. 
The very economic changes of which Mr. Simonds makes so much have made 
war, however “‘just’’, not a means for security or prosperity for anybody, but 
a road to disaster for all. Whether there can be peace without justice is 
debatable. That there can be no justice without peace and order is not 
debatable in 1936. Today peace depends more than ever upon an effective 
organization of the forces of peace and order, whatever their motives, against 
the forces of war and Fascism. It will not be served by short-sighted con- 
cessions to Italian or German or Japanese demands, since it is already clear 
that such concessions will be made the excuse for further aggression. By 
his sneering at international law, by his veiled apologies for Fascism, and by 
his insistence on the “inevitability” of war, Mr. Simonds does an ill service 
to his country, to the world and to the cause of peace itself. 

FREDERICK L. SCHUMAN 


The Sino-Japanese Controversy and the League of Nations. By Westel W. 
Willoughby. Baltimore: Johns Hopkins Press, 1935. pp. xxviii, 733. 
Index. $5.00. 

Professor Willoughby devotes two-thirds of his book to a chronological 
account of the Manchurian case, and a considerable section to a discussion of 
certain legal issues involved therein. He prefaces these chapters with a 
brief résumé of Japan’s treaty rights in Manchuria and of events preceding 
the intervention of September 18, 1931, and includes, as appendices, the 
Covenant, the Nine Power Treaty, the Paris Peace Pact, and the Assembly 
Report of February 24, 1933. The text itself is replete with lengthy quo- 
tations from the documents, evidencing a desire to avoid misinterpretation 
even at some sacrifice of literary style. It is the author’s stated opinion that 
“the reader . . . will find in the present volume every significant statement 
that was made, or argument that was advanced, during the progress of the 
controversy before the League.” (p. vi.) 

Contributions of the work to knowledge are so numerous as to defy ade- 
quate acknowledgment. They include an explanation of China’s recourse 
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first to Article XI, of the influence of the United States upon League proce- 
dure, of other reasons for that procedure, of influence secretly exerted by 
League members upon China, of Japan’s proposal of a commission of in- 
quiry, of various aspects of League law, etc. Equally important are Pro- 
fessor Willoughby’s analyses of such issues as the nature of Japan’s resort to 
force, which he terms war; the effect of that action upon the Covenant, the 
Nine Power Treaty, and the Paris Pact, all of which he adjudges to have 
been violated; and the Chinese boycott, held to be justifiable as a form of 
reprisal. In a final chapter entitled “Concluding Reflections” the author 
takes the League severely to task, asserting its failure even to “maintain its 
moral prestige.”’ (p. 665.) He believes, however, that China’s resort to the 
League does not explain her non-resistance, that it was necessary and wise, 
and that she may yet profit by it. 

Although the Chinese contentions are upheld throughout the study, it may 
be said that, granted he was not required, as a scholar, merely to present a 
colorless dissertation, the author has not written asa partisan. His position 
as legal counsel to a representative of the Chinese Government at Geneva 
and in Washington has, no doubt, influenced his personal views. But it has 
not led him into inadequate consideration of Japan’s case nor intemperance 
of statement. Essentially he rests his conclusions upon what appears to the 
reviewer to be a sound interpretation of international law and treaties, ex- 
cluding the whole complex of political and economic needs and motives with 
which the international machinery of peace so far has proved incompetent 
to deal. That a legal discussion of the case appears somewhat barren is, 
however, no proof of prejudice. It is, rather, if only secondarily, a demon- 
stration of an alarming gap between certain realities of international life and 
the means available to regulate them. Haro.p 8. QuIGLEY 


Ethiopia, A Pawn in European Diplomacy. By Ernest Work. New York: 
Maemillan Co., 1935. pp. xiv, 354. Index. $2.50. 


This book contains an excellent account of the background of the diplo- 
macy of the European Powers involving Ethiopia to which the present ad- 
venture of Italy in that country is but a sequel. The author, now Professor 
of History at Muskingum College, was formerly an adviser to the Ethiopian 
Government, and during his residence in Addis Ababa had the opportunity 
to acquire at first hand knowledge of the relations between Ethiopia and her 
powerful European neighbors. His statements of fact are based almost en- 
tirely upon official documentary material to which his footnotes make copi- 
ous references. The narrative begins in the middle of the nineteenth century 
and ends with Ethiopia’s appeal to the League of Nations early in 1935, fol- 
lowing the Walwal incident. The ambitions of Great Britain, France and 
Italy are treated separately, and their rivalries in diplomacy, sometimes 
backed by armed forces, in their efforts to acquire political influence, trade 
advantages or territory in Ethiopia, are shown, with the shifting alignments 
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among themselves and vis-d-vis other Powers, especially Germany, whenever 
changes in circumstances seemed to make a new realignment opportune. 
The author’s method of treatment is well adapted to justify the title which 
he has chosen for his work. 

A number of sketch maps make plainer the significance of the continuous 
series of geographical adjustments between the European Powers which bear 
upon the present position of Ethiopia. The author brings out the complete 
acceptance by Great Britain of Italy’s claim of a protectorate over Abyssinia 
before the Italian defeat at Adowa in 1896, and calls attention to the fact 
that Abyssinia is shown as an Italian protectorate in the first and second edi- 
tions of Hertslet’s Map of Africa by Treaty, published in 1894 and 1896. He 
strongly intimates that there was no actual mistranslation in the treaty of 
1889 under which Italy claimed a protectorate over Ethiopia, and suggests 
that the Italian version of that treaty had been prepared in Rome in advance 
of its negotiation and was adopted by the Italian negotiator without refer- 
ence to the Amharic copy signed by Menelik. 

The author states that in a sense the struggle for Ethiopia closed with the 
tripartite treaty of 1906 between Great Britain, France and Italy. Com- 
menting upon the recent actions of Italy in Ethiopia in the light of the provi- 
sions of the secret treaty of London of 1915 in which it was agreed that in the 
event Great Britain and France increased their colonial territory in Africa at 
the expense of Germany, Italy might claim compensation in the settlement 
of the frontiers of the Italian colonies of Eritrea and Somaliland, the author 
says ‘‘Our knowledge of European conduct in Africa leaves us with strong 


suspicions that Italy has claimed her compensations from England and 
France at the expense of Ethiopia.’’ The terms of the now repudiated 
Hoare-Laval “peace proposal” for the settlement of the Italo-Ethiopian con- 


flict by the League of Nations seem to justify the author’s suspicions. 
GrorceE A. Fincu 


Briefer Notices 


Labour and War: The Theory of Labour Action to Prevent War. By 
Bjarne Braatoy. (London: Allen & Unwin, Ltd.; New York: Peter Smith, 
1934. pp. 216. Index. $2.75. 8s. 6d.) The focus of this short volume 
falls, not only on the action of trade-unions and labor or socialist parties in 
preventing war, but also on the basic integration of labor pressure with the 
institutional framework of the Covenant of the League and the post-war 
drive for disarmament. Mr. H. J. Laski remarks in his preface that the 
realist will draw little comfort from the author’s account, and the author 
himself is at pains to show the experimental and laboratory stage of national 
and international labor effort to prevent war (p. 174). This book is in no 
sense a study of the causes of war from the labor and socialist interpretation; 
rather it is a frank facing of labor interests against the background and out- 
break of war. Labor’s function is to bridge “the gap between the treaty 
commitments . . . and their possible non-observance” (p. 73). “The in- 
stitutional arrangements of the Labour Movement do not indicate an all- 
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inclusive acceptance of the working implications” (p. 116), yet labor acting 
within the existing structure of international society (pp. 124, 184) must 
cultivate its own solidarity, remedy its institutional and organizational 
weaknesses, and turn resolutely toward the support of the peace machinery 
which came out of the Peace Conference of Paris in 1919 (p. 189 ff). 

Francis G. WILSON 


Die deutsche Rechtsprechung auf dem Gebiete des internationalen Pri- 
vatrechts im Jahre 1933. By Fritz Deike and Herbert Miiller. (Berlin & 
Leipzig: Walter de Gruyter & Co., 1934. pp.251. Rm.10.) This is the 1933 
Annual Supplement, published by the Institute of Foreign and Private Inter- 
national Law of Berlin. It contains 119 decisions by German courts relating 
to the conflict of laws, most of which were rendered in 1933. Of these, 26 
were by the Supreme Court of Germany and 62 by Courts of Appeal, nearly 
half of which being by the Kammergericht of Berlin. Twenty decisions, 
most of them by the Kammergericht, have not been printed in any other place. 
The decisions are distributed under 17 headings, covering, in addition to the 
ordinary topics included in Anglo-American treatises on the conflict of laws, 
such subjects as patent and industrial property law, unfair competition, cur- 
rency, valorization, the Treaty of Versailles, nationality and the law with 
relation to foreigners. The many interesting problems presented to the courts 
within a single year brings home to our minds the importance of the subject 
of the conflict of laws in modern life. A number of the cases involved either 
citizens of the United States, or an application of the law of the United States. 
It is interesting to note the progress made by the German courts since the 
World War in their handling of the law of foreign countries, and especially 
that of the United States. Decisions involving the law of a particular State 
of the United States were formerly based frequently upon some statement 
found in a general treatise, possibly quite out of date. The opinions of the 
German courts show today a thorough appreciation of the legal situation in 
this country and a complete familiarity with the latest statutes and decisions 
applicable to the case. This change is due in large measure to the splendid 
work done by the Institutes of Comparative Law in Germany, notably that 
of Berlin, whose staff of experts on foreign law furnishes the courts with re- 
liable information concerning the law of foreign countries. 

Ernest G. LoRENZEN 


Ttaly’s Relations with England 1896-1905. By James Linus Glanville. 
(Baltimore: Johns Hopkins Press, 1934. pp. 170. Index. $1.50.) This 
scholarly study of Italian diplomatic relations with Great Britain in the 
period when the Triple Entente was being organized to counterbalance the 
Triple Alliance comes at a most opportune time. The present Italian im- 
perialistic venture into Ethiopia takes on a very logical aspect after this 
clarification of the background. Crispi’s plan to enforce a protectorate over 
Abyssinia is shown to have remained fixed in Italian consciousness. The 
debacle at Adowa, a never-to-be-forgotten disgrace, only strengthened the 
purpose into a patriotic crusade. Great Britain blew hot and cold upon 
Italian aspirations throughout the period discussed. In 1894 the British 
explicitly recognized the rights of Italy over Abyssinia, but they refused to 
cede Zeila, the key to Harrar. Italy struck back in 1896 by her treaty of 
peace with Abyssinia which threatened British interests in Egypt. The 
abandonment of Kassala by the Italians in 1897 against the expressed wishes 
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of the British cut the last tie which bound the two Powers in Africa. The 
growing friendliness of Great Britain towards France, the threat to dis- 
continue the use of the Italian language in Malta, and finally the effort in 
1901 to extend the Sudanese boundary to Laka Tsana embittered relations. 
When the Entente Cordiale was established between Great Britain and 
France, Tittoni, realizing the impossibility of opposing the two Powers, agreed 
to a division of influence in Abyssinia. The whole story is a clear-cut exposé 
of the callous real polittk of the pre-war era. The employment of the name 
England in the title and book, where Great Britain is meant, is careless, and 
the use of over a thousand footnotes in such a short study is unnecessary and 
detracts from the excellent style. Furthermore, a footnote stating that the 
Hay-Pauncefote Treaty gave up Britain’s interest in Central America is both 
inaccurate and misleading. GRAHAM STUART 


Volk und Volkerrecht. (Beitrage zum offentlichen Recht der Gegenwart, 
5.) By Norbert Giirke. (Tiibingen: J. C. B. Mohr, 1935. pp. viii, 
100. Rm. 7.80.) Since National Socialism is a Weltanschauung, it 
necessarily has its theory of international law. -The present work is an 
attempt to restate the basic concepts of international law in terms of Blut 
und Boden. It follows the familiar lines laid down by Hellmut Nicolai in his 
Rassengesetzliche Rechtslehre. The maintenance of “Volkstum” as the “ab- 
solute cultural value” is the legitimizing purpose of the “vdlkischer Staat’’; 
law, therefore, must correspond to the nature of the Volk and assure its main- 
tenance. But international law, as a legal system regulating the common 
interest of States, is subordinate to the aim of all law: the maintenance of 
the Volk. International law is “political law,” and when it conflicts with 
the vital interests of peoples, it must give way,—“das Lebensrecht der Volker 
geht tiber Vertragsbindung.” Giirke’s National Socialist theory of interna- 
tional law reaches results identical with those of the fundamental rights 
school; it differs only in the racial foundation upon which it bases these rights. 
The illimitable and inalienable rights of States become the rights of racial 
communities organized in state form. 

Le droit pénal international d’aprés la législation polonaise. By Kopek 
Mikliszanski. (Paris: Recueil Sirey, 1935. pp. xii, 185.) The purpose of 
this volume is to furnish a thorough study of Polish legislation and juris- 
prudence in the field of international penal law, which the author defines as 
“the juridical science which has as its aim the regulation of the relations of 
penal law in cases in which one or more of their elements possess a character 
of extraneousness.” The general nature of international penal law and the 
principles of active personality, passive personality, state protection, and 
universality are discussed in the first two parts (pp. 1-108) ; the third is de- 
voted to judicial codperation and extradition. Brief historical introductions 
increase the value of each chapter. Especially interesting is the discussion 
of delicta juris gentium in the Polish Penal Code of 1932 and the provision 
which penalizes “propaganda for aggressive war” (Art. 113). The value 
of the author’s analysis of the positive law is not dependent upon the valid- 
ity of his general theory of international penal law, which, he asserts, is a 
step toward a universal criminal law, “valid for all countries and all times” 
(pp. v, 6). LAWRENCE PREUSS 


Diplomatic Correspondence of the United States. Inter-American Affairs, 
1831-1860. Selected and arranged by William R. Manning. Vol. VI. 
(Washington: Carnegie Endowment for International Peace, 1935. pp. 
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xxxiv, 735. $5.00.) This volume amply maintains the high standards set by 
the previous volumes already noticed in this JourNAL. Here we have the 
correspondence with the Dominican Republic beginning with the declaration 
of independence of that country from Haiti in 1844. Neither Santo Domingo 
nor Haiti was, of course, recognized by the United States until the Civil War. 
In advance of recognition, the United States sent special agents to Santo 
Domingo, and this is largely a printing of their despatches down to November, 
1860, when it was still, like Haiti, unrecognized by us. New light upon the 
Monroe Doctrine will be found in these despatches. Still more light is ob- 
tainable in the last third of the book, where will be found correspondence with 
France concerning Latin America during the period from 1832-1860. Corre- 
spondenc2 with Ecuador comprises the middle third. In Ecuador, coming 
into existence in 1830, the United States established a permanent mission in 
1848. Perhaps the most important topic discussed, from the point of view of 
international law, was in reference to the free navigation of the Ecuadorian 
branches of the Amazon. Some material will be found, also, on state 
succession. 

The Law and Custom of the South African Constitution. By W. P. M. 
Kennedy and H. J. Schlosberg. (New York: Oxford University Press; Lon- 
don: Humphrey Milford, 1935. pp. xl, 640. Index. $12.00.) This is an 
important and valuable treatise judged from several points of view; it will 
be an authoritative work upon the constitutional law of the Union of South 
Africa; it will be indispensable for a comparative study of the various do- 
minions of the British Commonwealth of Nations; and finally, it will be 
confidently made use of in seeking to understand the Union of South Africa 
in its international relations both in and out of the League of Nations. Pro- 
fessor Kennedy has already established himself as a distinguished authority 
upon Canadian constitutional law. Mr. Schlosberg, the co-author, is the 
Solicitor of the Supreme Court of South Africa, and has published several 
volumes upon South African law. It is beyond the scope of this JouRNAL to 
mention more than the comprehensive character of the work. Of special in- 
terest is Part VIII, having to do with the external relations of the Union. 
The question of war and neutrality naturally presents itself. The authors 
accept the doctrine of the indivisibility of the Crown. Therefore it is stated 
(p. 484), “when the King declares war, all his territories and dominions are 
at war.” It is noteworthy, however, that in the Status of the Union Act, 
1934 (passed by the South African Parliament and printed in an appendix), 
the following language is used: “the Status of the Union of South Africa as a 
Sovereign independent state as hereinbefore defined shall be adopted and 
declared by the Parliament of the Union.” General Herzog’s opinion seems 
to be that “the Union has the right of secession and of neutrality when Great 
Britain is at war” (p. 484, note 2). Relations within the League involve the 
administration of the Southwest African mandate. There is an excellent, 
although brief, analysis of the legislation and ordinances relating to this 
mandated area. J.S.R. 


The Road to War, America 1914-1917. By Walter Millis. (Boston and 
New York: Houghton Mifflin Co., 1935. pp. xiv, 466. Index. $3.00.) Mr. 
Millis has made a very readable book, interesting and to a certain degree 
effective. The purpose for which it was written is frankly set forth in the 
preface. The author says it “was undertaken as an effort in interpretation 
rather than research.” The reader, thus forewarned, is not much surprised 
at the indications, frequently recurring, that the wide reading of which the 
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book gives evidence was undertaken to collect such material as would support 
a predetermined interpretation. The author’s theme is that the United States 
needlessly took the road to war when with sound foreign policies war could 
have been avoided if only wiser men had been in charge of our foreign rela- 
tions. “The cultivated, esoteric mysteries of international affairs had held 
but the slightest interest for Mr. Wilson,” though his career had been devoted 
to the study of government (page 9). He had “scattered through Europe” 
men like Mr. Page and others “who knew almost nothing about European 
diplomacy” (page 20). Of the Secretary of State Mr. Millis says: “Even 
in his own party no one took Mr. Bryan very seriously as a statesman” 
(page 10). And there was “Colonel House enjoying all the optimism of 
ignorance” (page 26). Few prominent men of the times escape the sharp 
point of the author’s pen. Mr. Page’s conduct in London was “singularly 
treasonable” (page 131, note). Theodore Roosevelt had made to Jusserand 
a proposal which was “distinctly treasonable” (page 423). Of the problem 
presented in 1915 Mr. Millis says: “It was Mr. Wilson’s duty to find a satis- 
factory solution. . . . Any one of several policies . . . might, if consistently 
pursued, have been made to yield relatively satisfactory results, the course 
actually adopted represented only a confused attempt to follow them all, with 
the result that it became increasingly difficult to succeed with any” (page 
122). Enough has been quoted to show the purpose and the method of the 
book. It will be read widely and quoted much, but for the student of inter- 
national affairs it will never take the place of such books as Charles Seymour’s 
American Diplomacy During the World War. H. W. TEMPLE 


Pactficism is not Enough. (New York: Oxford University Press, 1935. 
pp. xiv, 269. $2.75.) Unfortunate confusion will result from identity of title 
with the Burge Memorial Lecture by the Marquis of Lothian. The Problems 
of Peace series, of which this volume is the ninth, should be continued under 
that name. G. P. Gooch contributes the introductory article, suggesting that 
today nationalism is stronger than ever, though its insufficiency is as obvious 
as its strength. The position of small States in the League of Nations is 
clearly disclosed by William E. Rappard, they having everything to gain 
from law and order in the world and benefiting more from increased influence 
in world affairs than they have lost in theoretical equality. A complete lack 
of homogeneity among the small States is noted. In the experience of Alfred 
Zimmern, the Great Powers constitute the specific League problem. He de- 
clares that nothing is gained by trying to amend the unanimity rule, and that 
when the Great Powers disagree on a particular subject it is useless to refer 
it to the League. The scheme of the Covenant assumes that there is a place 
for force in politics, and the object to be attained is to moralize force, distin- 
guishing between wrong and right use thereof. It also is observed that the 
most powerful group of States today are democracies. French foreign policy 
is described as stable and continuous and is defended as both reasonable and 
necessary by Etienne Dennery. Other articles are devoted to the Socialist 
view of peace, the Chaco War, social justice and world peace, financial aspects 
of the “New Deal” in some international implications, and Robert MaclIver’s 
conclusion that genuine economic planning can achieve itself only within an 
international system. The title of the book is taken from Sir Norman Angell’s 
examination of the mistakes of pacifists, primarily in assuming that the will 
to peace with intensified hatred of war will solve the problem. He advocates 
collective rather than individual defence, using the analogy of “blunderbuss” 
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and contemporary police protection. This volume is a valuable member of a 
distinguished series. Witson Leon GODSHALL 


A History of American Foreign Relations. By Louis Martin Sears. 2nd 
ed.,rev. (New York: Thomas Y. Crowell Co., 1935. pp. xiv, 706. Index 
$3.50.) This is a second edition of Professor Sears’ volume of 1927, slightly 
revised, but with the addition of four chapters, bringing the History of For- 
eign Relations down to date. Those familiar with the early edition will 
appreciate the revision and additions made, thus supplying a text that is 
suited on the whole for the general reader and as a background for high school 
and college courses. The volume in its discussions admittedly shows the 
personal equation of the writer, whose style also is somewhat verbose and 
lacks “reader interest.” Yet it is an excellent presentation of the trend of the 
diplomatic development of the United States from its Colonial Period, with 
ample references. If used as a help, not as final truth, respecting events in 
America’s foreign relations, it has a field of usefulness as a compendium of in- 
formation in respect to America’s relations with other nations. J. Q. DEALEY 


International Organizations in which the United States Participates. By 
Laurence F. Schmeckebier. (Washington: The Brookings Institution, 1935. 
pp. x, 370. $2.50.) This work is one of the Studies in Administration of the 
Institute for Government Research of The Brookings Institution. The author 
describes 29 international organizations ! participated in by the United States. 
The League of Nations is not included. The author explains this omission 
by stating that “the United States has not adhered to it or contributed to its 
support.” While this is mainly true, it is to be recalled that the United 
States has financially contributed to some of the efforts of the League and 
some mention of this fact could well have been made. 

A description of the formation and work of each organization is followed 


by a citation of pertinent documents and a selected bibliography. A specially 
valuable feature of the work is found in tables showing the contributions of 
various nations toward the support of the organizations treated. The volume 
is well printed and adapted to ready reference. A careful study of this kind, 
showing the actual participation of the United States in so many international 
agencies, should furnish much food for thought for the isolationists. 

J. EUGENE Harley 


Le Droit Fluvial International et les Fleuves de l’Amérique Latine. By 
Carlos Sosa-Rodriguez. (Paris: A. Pedone, 1935. pp. vi, 192.) With 


* These 29 organizations are: International Penal and Prison Commission; Cape Spartel 
Lighthouse Commission; International Bureau of the Universal Postal Union; Interna- 
tional Bureau of Weights and Measures; International Exchange of Publications; Inter- 
national Bureau for the Protection of Industrial Property; Pan American Union; Inter- 
national Bureau for Customs Tariffs; International Boundary Commission, United States 
and Mexico; International Central Office for the Control of the Liquor Traffic in Africa; 
Permanent International Association of Navigation Congresses; International Bureau of 
the Permanent Court of Arbitration; Pan American Sanitary Bureau; International 
Institute of Agriculture ; International Boundary Commission, United States and Canada; 
International Office of Public Health; International Joint Commission, United States and 
Canada; Inter-Parliamentary Union; Bureau of the International Telecommunication 
Union; Inter-American Trade-Mark Registration Bureau; International Office of the 
Postal Union of the Americas and Spain; International Hydrographic Bureau; Interna- 
tional Fisheries Commission, United States and Canada; International Institute of Statis- 
tics ; Central Bureau of the Map of the World; International Radio Consulting Commit- 
tee; American International Institute for the Protection of Childhood; International 
Technical Committee of Aerial Legal Experts; International Labor Organization. 
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clarity, concision and simplicity Dr. Sosa-Rodriguez explains why the inter- 
nationalization of rivers has had its own characteristic development in South 
America. There has been there a wider application of the principle of free 
navigation than in Europe, since it extends to almost all the rivers of the 
southern continent and, more usually, permits freedom of navigation to the 
flags of all countries—whether or not riparian States or parties to a conven- 
tion. This liberty, however, is usually extended to foreigners as a “gracious 
concession” of the sovereign rather than as a legal right: “Latin America 
professes the doctrine of the absolute sovereignty of the State over its rivers.” 
Jealously guarding this principle, it is by decrees, laws or constitutional pro- 
visions that freedom of navigation is permitted. As a consequence, South 
American States do not look kindly upon the introduction into Latin America 
of multilateral river pacts or international river commissions like the Euro- 
pean Commission of the Danube. The fact that great lengths of South Amer- 
ican rivers are sparsely populated and economically undeveloped has caused 
Latin American States to shy away from the impossible burden of river works 
and improvements such as the Barcelona Convention imposes. Each State 
“should be left free to make within its territory the works it judges necessary.” 
At most, South American States prefer bilateral treaties inter partes, of which 
there are a considerable number. In conclusion the author doubts whether 
world-wide treaties standardizing the internationalization of rivers are de- 
sirable in view of the varying geographical, political, demographic and eco- 
nomic conditions of different continents. The first half of Dr. Sosa-Rodri- 
guez’ monograph is an excellent small treatise on the general principles of 
international fluvial law—definitions, classifications, doctrine and practice. 
The entire volume commands the respect of international lawyers. 
Hersert W. Briccs 


La Commission Centrale pour la Navigation du Rhin. By W. J. M. van 
Eysinga. (Leiden: A. W. Sijthoff, 1935. pp. vi, 181. Fl. 3.75.) This is 
not a treatise on international fluvial law, or concerning the legal standing of 
international administrative organisms, but simply a history of the Central 
Commission for the Navigation of the Rhine, which his colleagues, at the time 
of his retirement as Dutch Commissioner, invited Judge van Eysinga to pre- 
pare. The factual material is enlivened by illuminating anecdotes. The 
author emphasizes that the Commission was created by the Congress of 
Vienna on June 9, 1815, not because it was believed that such a body was a 
necessity for every internationalized river, but because an already existing in- 
stitution, peculiar to the Rhine, had been set up in 1803 to collect the taxes 
required to compensate proprietors deprived of their estates when the entire 
left bank of the Rhine was ceded to France by the Treaty of Lunéville in 
1801. When in 1869 all tolls were abolished, no one thought of doing away 
with the Commission, so important had its other functions with respect to 
navigation of the Rhine become. A continuous session from August 5, 1816, 
to January 1, 1832, was necessary before the Commission accomplished its 
first task of formulating a régime for navigation. Deliberations had been 
fruitless by reason of a controversy between Prussia and The Netherlands 
which was not settled until the Act of Mainz of March 31, 1831. The period 
from 1832 to 1919 passed very happily. For political reasons the seat of the 
Commission was transferred from Mainz to Mannheim in 1860. Since 1920 
the Commission, as reconstituted by the Treaty of Versailles so as to ensure 
French predominance, has met in Strasbourg. At first, immediately after the 
World War, there were misgivings on the part of the Netherland Government 
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when traditions of the Commission were disregarded. Political passions and 
ignorance of geographical realities were displayed. These have happily dis- 
appeared. Yet a new atmosphere, due partly to changed surroundings and 
increase in the number of participating officials, may be noted. There is a 
tendency towards greater autonomy on the part of the Commission, and 
closer connection with other international organizations, notably the League 
of Nations. EpwarD DuMBAULD 


The State as a Concept of Political Science. By Frederick Mundell Wat- 
kins. (New York and London: Harper & Bros., 1934. pp. viii, 85. Index. 
$2.00.) Seldom has so neat and compact a synthesis of theoretical ideas and 
concurrent political practices been attained as that given in the pages of this 
work, which is Vol. III of Studies in Systematic Political Science and Com- 
parative Government. Attempting “a conceptual analysis measured at every 
step against the experience of history,” the author undertakes to set in their 
historical contexts the different types of political associations from the Greek 
“Polis” to the authoritarian State. In so doing, he casts a revealing light 
upon the general trend of integrative associations which will be of genuine 
value to students of international government. He shows the inevitable neces- 
sity of suppressing private warfare and developing both institutional momen- 
tum and coercive power if the imperfect associations of our day are to attain 
the full realization of “autonomy” in world-statehood. While critics may 
take exception to the author’s conception of this ultimate “autonomy,” none 
can fail to commend his effort to shift the focus of scientific inquiry from the 
narrow terrain of the State as such to the much wider range of associative 
groups, or to appreciate the keenness of his devastating handling of the plural- 
ists, whose views, he makes clear, would lead juristically to anarchy, both 
national and international. While lacking the orthodoxy of traditional ap- 
proaches, the author’s ideas are fresh, clear, stimulating and really rewarding. 

MALBoneE W. GRAHAM 


The Causes of War and the Conditions of Peace. By Quincy Wright. 
(London and New York: Longmans, Green & Co., 1935. pp. xii, 148. In- 
dex.) This is a publication of the Graduate Institute of International Studies 
at Geneva, before which body the lectures included in it were given in Oc- 
tober and November, 1934. It is based on studies of the Social Science Re- 
search Committee at the University of Chicago, of which Professor Wright 
was director. It is said to be in no sense a treatise, but rather an outline for 
a treatise which will eventually be published under the auspices of the com- 
mittee. The conditions of peace discussed are four in number, namely: a 
desire for peace in the human population superior to all hatreds; an organiza- 
tion of the world community adequate to restrain conflicts; a system of law 
intolerant of violence except as a legally controlled instrument of execution; 
and the continuous application of peaceful techniques for preventing extreme 
departures from equilibrium among the material forces in the state system, 
e.g., armaments, status, influence and policy. The absence of these conditions 
of peace are the causes of war. “War” is defined in its military, legal, socio- 
logical and psychological aspects. As for the economic factor, it enters into 
every one of the above aspects of war. A chapter is devoted to each of the 
“conditions and causes,” followed by an excellent list of books and articles and 
anindex. This keenly analytical and stimulating “outline” gives promise of 
a very helpful “treatise” which is to grow out of it. WiuiaM I. Huu 
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